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PREFACE 


IH this book an attempt has been made to give an account of 
the four great systems pf Government of the United States,. 
Canada, Australia, And "South Africa, and to explain their 
nature, origin, and development. In covering such a wjde 
•field it has only been posli&le without defeating the object the 
Author has had in view — the presentation of a lucid statement . 
in a reasonable compass of space — to deal but briefly with many 
matters which deserve ampler treatment. If fuller knowledge 
is desired the reader is referred to' the histories and excellent 
treatises which have been written by distinguished writers on 
the several Constitutions. 

It is believed that no attempt has hitherto been made to 
bring the four Constitutions together for the purposes ©f 
comparison, and in this respect the present work may perhaps 
claim to break new ground and to be of general Imperial 
interest. 

The scheme adopted has been to trace the origin and develop-, 
ment of Colonial Government from the establishment of the 
American plantations down to the present time. The forma- 
tion of the United States and the creation of the three Imperial 
systems have marked stages in the History of the Empire. 

T& explain the Constitution of the United States without 
referring to the reasons that actuated its framers in its con- 
struction would be as unprofitable as it would be to describe 
it without relation to its indebtedness to the Constitution of 
Great Britain. In the same way each Constitution in turn, . 
as it throws light on its predecessor, lends itself to the object 
of comparison and to a proper understanding of the value, of 
federal systems. 

In the last chapter of the work a suggestion is made for 
a closer union of the Empire. If this chapter be read in con- 
junction with the first chapter its historical meaning will be 
b^ter appreciated. 
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In treating of the Upion of South Africa, it h%£ been termed 
for the purposes of con^parison a federal system, notwithstand- 
ing t hat it is described ft Constitution Act as a legislative 
union. The Author’s apology is that* if exHIbits so many of 
the features of federalism that it would be impossible topomit it. 

During the progress of this work through the Press two 
amendments have been made to c the Constitution of c the 
v United States. It has been" possible to deal with the one 
relating to Income Tax, but the other substituting direct 
Miction of senators by the people of the States in place of 
election by State Legislatures has been so recently passed that 
it has been impossible to do more than mention it here. 

Most of the well-known authorities to whose works recourse 

iS> 

. has been had are referred to in the notes to the text. Particular 
mention, however, must be made of Lefroy’s Legislative Power 
-.in Canada , the works of Sir J\ C. Bourinot, Quick and Garran’s 
Annotated Constitution of the Australian Commonwealth , Profes- 
sor Harrison Moore’s Commonwealth of Australia , and last, 
but not least, Mr. Keith’s recently published great work 6n 
Responsible Government. 

In the laborious task of preparing the work for the Press, 
the Author has received much help and many valuable sugges- 
tions on the United States’ Constitution from Mr. John 
Foreman, F.R.G.S., Barrister-at-Law, the well-known author 
of The Philippine Islands , and on the Canadian Consti- 
tution from Mr. Horace J. Douglas, Barrister-at-Law, whose 
knowledge of this Constitution has been of considerable ^alue. 

In the labour of preparing the index he gratefully 
acknowledges his obligations to Mr. Geoffry L. Hardy, 
Barrister-at-Law. 

A. P. P. 

3 Plowden Buildings, 

Temple, 

April 28 , 7 973. 
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The Federal Systems of the United 
States and the British Empire: 

Their Origin, Nature and Development 

CHAPTER I 

GREAT BRITAIN AND HER COLONIES 

Federal Constitutions are not of modern origin. They a Federal 
are found existing in the later periods of ancient Grecian dXIed !* 100 
history, generally owing their inception to the necessities 
of a common defence. Sometimes these necessities resulted 
in a Confederation, which differed from a Federation 
in that it was more in the nature of an alliance of States 
bonded together for a particular purpose. A Federal State, 
on the other hand, has been defined as " a political contri- 
vance to reconcile national unity and power with the 
maintenance of States rights where the central authority 
operates directly on the people of the States and not 
indirectly through the medium of the States ." 1 A Federal 
Cdhstitution, therefore, recognises the existence of a National 
sovereignty and at the same time acknowledges the existence 
of a State or Provincial authority. A distinct feature of character- 
a Federal Constitution is the continuance of two Govern- 8 10 *' 
ments in the same country distinct in their organisation 
and action, and independent of each other in their 
authority. Mr. Bryce considers that “ the most striking 
and pervading characteristic of Federation is the existence 
of a double government, a double allegiance, a double 
patriotism." 

In all Federal Constitutions the powers and functions of Apportton- 
tyie Central or Federal authority and the State or Provincial fSnotion*. *> 

1 Dicej's Law of the Constitution, 6th Edition, p. 139. 

1 
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FEDERAL SYSTEMS 


General 
Character* 
Utica of. 


Four 

constitution*. 


Three 

.Subordinate. 


United States 

Constitution 

Sovereign. 


authorities require apportionment. The methods of distri- 
bution vary in different constitutions hnd, accordingly as 
a preponderating proportion of the powers is assigned to 
the Central or Federal authority or given to the States^qr 

Provinces, the constitution is described as a more or less"* 

• 

unified one. • 

A Federal Constitution may endow the Central or Federal 
authority with such limited powers that it may be but little 
more than a Confederation. On the other hand, the Central 
or Federal power x may be so enriched that the States or 
Provinces may possess such minor functions that they are 
but one degree removed from local authorities. 

In all Federal . Constitutions there are certain special 
characteristics. Among them will be found an elaborate 
distribution of powers for the most part capable of exercise 
directly on the citizens of the Federation by the Federal 
or State authorities independently of each other ; a recog- 
nition of the part played by the States in creating the Union 
acknowledged as a rule in the composition of one branch 
of the Federal Legislature ; the Establishment of a Judiciary 
to decide the extent of the Federal and State powers and 
the State powers inter se ; and a Supreme Law embodied 
in a written constitution giving effect to these principles. 

In the pages of this work an attempt will be made to 
examine the nature of four constitutions of Anglo-Saxon or 
mainly of Anglo-Saxon origin, which were based upon and 
embodied the spirit of the British Constitution. Of these 
Constitutions three may be termed subordinate, for although 
created by the people of the country over which they 
are the supreme law, they were sanctioned by the legislation 
of the Imperial Parliament. The other and eldest of the 
Constitutions was fashioned independently of British 
authority a great Sovereign Constitution providing for the 
government of the people of the United States. The three 
British Imperial Constitutions acknowledge the same 
Sovereign,, but are otherwise bound by few political ties^ 
to the United Kingdom. Invisible links, however, unite* 
them. The peoples who dwell under their protection are 
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GREAT BRITAIN AND HER COLONIES 

mainly descendants of inhabitants of the British Isles, 
inheriting the language and literature, the laws, and the 
political institutions of their Motherland. Even those of 
^their peoples who are not of the same race subscribe to 

• political institutions^ whose beneficence they have enjoyed, 
and whose wisdom has been demonstrated by experience. 

The rise and development of these Federal systems mark stag© injhe 
a stage in the history of British colonisation. Properly to British 

° . r r , t colonisation. 

appreciate this, it is necessary to show how the British 
system of colonisation was distinguishable from others. 

The history of Greek colonisation tells how from the Mother Greek 

colonisation. 

States of Greece many colonies sprang and spread themselves 
over the lands that border the Mediterranean. Through 
the mists of legends may be seen the Ionian cities, rising by 
the waters of the iEgean Sea, from Phocaea to Miletus, and 
ultimately forming themselves into one league under the 
title of the Ionic Confederation. 

Sailing from their parent States of Thessaly and Boeotia, 
the iEolians built new cities along the northern parts of 
Asia Minor and the northern isles of the ^Egean Sea. Follow- 
ing the setting sun, some of the pioneers of Greek civilisation 
spread Westward to Sicily and Italy, others settled on the 
southern portion of Asia and the west coast of Asia Minor. 

The Southern Islands knew the Dorians, who, like the 
iEolians and Ionians, formed Confederations amongst 
themselves or loose alliances. 

From their ancient homes the Greek colonists brought Greek 
a common religion and common customs, and the sentiment cititcn ‘ hip * 
of a common origin. Bound by no political ties to the land 
they had left, it was yet not forgotten. In their new homes 
they copied the institutions of their Motherland, and became 
independent self-governing communities, opulent and demo- 
cratic, till democracy ran wild and the government of the 
tyrant succeeded to that of the people, the foreign invader 
to that of the despot ; last of all in many instances ruin and 

♦ decay crumbled their tottering walls, and dust and desolation # 
•shrouded the streets of long-forgotten splendours. In the 

hey-day of their glory, ffom time to time, something like 
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an attempt was made to create a bond of union. It 
stopped short, however, at defensive leagues such as the 
Confederation of Delos made between the Ionian cities and 
Athens. * 

Yet the Greek colonist was always a Greek wherever he 
went. He carried with him his old Hellenic fellowship, 
his passionate love to his Mother City, his metropolis, but 
no political ties bound him. No statesman, no missionary 
of 'Empire, rose to preach the gospel of unity to him. His 
imagination halted at a dream of a pan-Hellenic Federalism. 
No steamship bridged the seas ; no telegraph annihilated 
space. Seers and poets alike were silent. The Delphic 
oracle gave forth ho message of warning. A Mediterranean 
Empire was not even in the palmy days of Greece a dream. 

The Greek, in later years, under the pressure of external 
danger, formed the Achaian League that preserved for a 
time, but was unable to perpetuate, a Grecian unity. 
Federation came at last, but Federation came too late. 

The Roman colonies were essentially different from the 
separate States of Greece ; for they were not autonomous. 
The strength of Rome lay in her unity. Wherever her 
eagles triumphed she imposed the Roman yoke, the Roman 
language, and the Roman civilisation upon the subjugated 
peoples ; till, over centralised, she fell asunder a prey to 
internal convulsions and the rude shocks of more virile 
races. Like the Greek, the Roman failed to understand 
the principle of Federation which might have combined 
the Grecian idea of autonomy with his own idea of the 
value of unity. 

The Anglo-Saxon conqueror of Great Britain knew 
nothing of Federation. In his opinion a neighbouring 
State required to be subjugated because it was a neigh- 
bouring State, or else to remain a source of permanent 
danger. The Anglo-Saxon understood a united country ; 
he also understood local self-government, but he never 
dreamed of a Federated heptarchy. 

Hundreds of years were to pass before his descendants 1 
were destined to establish in a new world a Federal system. 
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# * 

Vhe four Governments of the United States, Canada, f<»* Fedora 

systems unite 

Australia, and South Africa? unite three races : the British t nree races, 
and French in Canada, and the British and Dutch in South 
Africa. The Constitutions of the United States and Aus- 
tralia are wholly the work of men of British race, particu- 
larly may it be said with regard to the whole of the people 
of Australia that the people whom its Constitution unites con»titutk>n» 
are a people whose kinsfolk are traceable in the cities, su t«^ «nd 
towns, and villages of the United Kingdom. As the Greek wjwjrj' 
colonists who left their motherland to found new colonies 
and in turn, when they had become established, formed yet 
other colonies, so the descendants of the Anglo-Saxons, 

Danes and Normans, who had crossed the stormy seas to 
find homes in Great Britain after many centuries of rest 
again started wandering to seek new dwelling-places beyond 
the oceans. 

At the commencement of the oversea emigration, all the 
Plantations, as the Colonies were then termed, were settled 
by the King’s licence and grants. The Englishman settled 
in North America under Constitutions and powers of govern- 
ment framed by the King’s charters and commissions. 

The colonist understood himself as removed out of 
the realm, but both in the executive and legislative capacity 
of government, as in immediate connection and subordinate 
to the King. 

* The North American Colonies were all in the true spirit originally 
and meaning of the thing counties palatine, and some of Palatine, 
them were actually and expressly created such. 

Thus, the grant of the lands now called Louisiana in Grant oi 
1630 to Sir Robert Heath, and his heirs ran : “ We erect k^’** 4 *”*' 
the same into a province and incorporate it by the name of 
Carolanea or the province Carolanea with all singular such 
like and as ample rights, jurisdictions, privileges, prerogatives, 
royalties, liberties, immunities, and franchises as well by sea 
as land within the regions, territories, islands, and limits 
aforesaid to have exercise, use and enjoy the same as Bishop 
of Duresme in the bishoprick or County Palatine of . 
Duresme,” etc., etc. 
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To similar effect were the charters qf Maryland and 
Maine. e 

The Constitution of England as it stood at the time of the 
foundation of early colonisation had been founded upon pr 
built up with the feudal system, a system which could not"* 
extend beyond the realm. Nothing iiv it had provided for * 
colonies or provinces outside the realm. Lands which were 
outside the realm were not the property of the realm, but 
since all the colonists were the King’s subjects, the King 
as their sovereign lord assumed rights of property and 
government ; as' the colonists were freemen who had left 
the country with the King’s consent, “ the King, by his 
Commission of Government or the Charters which he gave 
them, established "these colonies as free states, but sub- 
ordinate according to such precedents and examples as his 
Ministry thought suitable. The Constitution of the County 
Palatine of Durham was considered a precedent to be 
followed, and the model of this Constitution was taken as 
to their regalia.” 

The Plantations, however, were further compared to the 
duchies of Gascoigne or Normandy. Consequently it was 
assumed that they should be treated as Jersey was, which 
was part of the duchy of Normandy. The methods of 
administration which exist on that island were therefore 
applied to the Plantations. Appeals on matters of law were 
brought to the King in Council as appeals had been brought 
from the Courts of Normandy to the King as their Duke 
in Council; according to the ancient custom of Normandy, 
and not to the House of Lords in accordance with the 
custom of England. 

Jersey was governed (1) by the ancient custom of Nor- 
mandy prior to its severance from the duchy ; (2) by 

municipal or local usages and Constitutions ; (3) and by 
ordinances made by the King or his Commissioners Royal. 
Charles I adopted by analogy the theory that the Planta- 
tions were his desmesnes in his foreign dominion. As it 
was, in accordance with the Constitution of Jersey, to hold J 
meetings and Conventions of the three orders or estates 
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to raise money for public necessities subject to the negative 
of the Royal Governors, scf the Colonies received similar 
rights. 

.Parliament at first did not seriously contest the King’s Kin*"* claim, 
-flaim to dominion. In 1612 when the House of Commons not contested. 
* endeavoured to pass a bill for establishing a free right of 
fishery on the coasts of Virginia, New England, and New- 
foundland, they were told in the House by the King’s 
ministers that it was not fit to pass laws here for those 
countries which were not yet annexed to the Crown. From 
1624 to the outbreak of the Civil War the King’s claims over 
the colonies were unchallenged. 

After the Restoration the Plantations ceased to be treated change After 
as desmesnes of the King, and were deemed to be part of Restoration, 
the territories or dominions of England. 

The government of the Plantations by the King in Council Desire for 
during the reigns of James I and Charles I shows an adminis- government 
tration actuated by a constant desire to improve and Plantation*, 
promote colonial prosperity. 

At first the King in Council appointed temporary com- committee* of 

... . - - , • , J , Privy Council. 

mittees to examine into single questions, as in 1618 when a 
committee was appointed to enquire into the grievances of 
the Western Ports against the Newfoundland Company. 

Such committees often included members not of the Privy 
Council itself. On Dec. 19th, 1632, the first committee of Appointment 
Council for Plantations was appointed under the title of°' 
the Committee on the New England Plantations. It was 
reappointed in 1633, and then comprised the Archbishops 
of Canterbury and York, the Lord Keeper, the Lord Trea- 
surer, the Lord Privy Seal, the Earl Marshall, Earl of Dorset, 

Lord Cottington, Mr. Treasurer, Mr. Comptroller, Mr. 

Secretary Coke, and Mr. Secretary Windebanck. In 1635 
the Committee for Foreign Plantations was established 
and remained in existence till 1641. 

After the Restoration in 1660 a committee was appointed 1660 - 1696 . 
to sit twice a week to receive, hear and examine, and 
» deliberate upon any petitions, propositions, memorials, or # 
othefc addresses presented by any person concerning the 
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Plantations. This committee was directed from time to time 
to make its report to the B&ard. It ultimately assumed 
entire control of Colonial affairs until 1696. For a time, 
however, its control of Colonial affairs was shared by a 
Council of Trade and a Council of Plantations, both of whiclF 
had been appointed in 1668. The Privy Council, however,' 
still continued its former policy of appointing special 
committees to deal with special questions. The Council 
of Plantations came to an end in 1665. In 1668 a Council 
of Trade wds appointed, and in 1670 a Council of Planta- 
tions. The two bodies were united in 1672 by letters 
patent, but their commission was shortly afterwards revoked 
by the King. To this united body was due the instructions 
for colonial governors which were prepared under the 
guidance of Shaftesbury and Locke. 

The government of the Plantations during this period 
was managed with much wisdom, and very great care was 
taken in arriving at conclusions. All the great officers of the 
House were from time to time consulted, as were ambassadors 
abroad and Colonial officials. 

From 1675 to 1696 the administration of the Plantations 
was carried on by the Lords of the Committee for Trade and 
Plantations. This body, with some alteration, continued 
to exist until 1782. 

The regular method of dealing with Colonial business 
from 1675 to 1696 was first to refer all matters for coA- 
sideration to the Committee for Trade and Plantations, 
and after the Committee had made a report, to make orders 
more or less in accordance with its recommendations. 

In addition to regulating matters of trade, the Privy 
Council, in its appellate jurisdiction, exercised those func- 
tions with reference to the Plantations which it still exercises 
through the Judicial Committee. 

In 1696 a standing committee known as the Lords of 
Committee for Hearing Appeals was appointed. The 
range of business that came within its jurisdiction was even 
then very considerable. The Committee dealt with such , 
matters as complaints as to the conduct of Governors and 
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boundary disputes ; they also entertained appeals from 
Colonial courts. The majority of the cases heard consisted 
of appeals brought from Colonial Governors and. their 
Councils sitting as courts of appeal or courts of chancery in 
•tile colonies. 

# The jurisdiction of the Privy Council, however, was occa- 
sionally defied. Massachusetts Bay required to be warned Privy council, 
not to endanger her charter by passing an Annual Act of a 
very extraordinary nature, which laid discouragements on 
the shipping and manufacture of the home country. Massa- 
chusetts Bay, it appeared, allowed the free importation of 
wines and commodities from the place of their growth but 
charged double duties on their importation from the United 
Kingdom, the only place from which they could at the time 
be legally imported. The proprietors of Carolina on another 
occasion were ordered to disallow a duty of 10 per cent, 
which they had imposed upon all British manufactured 
goods imported into that province from Great Britain. 

During the whole of the earlier portions of the eighteenth Growth of 
century the North American Colonies grew in importance. African 
Many of them found it necessary to appoint agents in 
England to look after their commercial interests. South 
Carolina passed an Act for appointing an agent to solicit Fim 
the affairs of the province in the kingdom of Great Britain. nt for 

The agency thus established became subsequently of great Carolina, 
consequence. The Hon. Abel Ketellby, of the Inner Temple, 

London, was the first agent, and received for his services 
at the expiration of two years an allowance of two hundred 
pounds a year. 

The Parliament of Great Britain took an increasing interest A^»intment 
in their progress. In 1768 a Secretary of State for the secretly. 
American or Colonial department was appointed. 

The position of affairs when the American Rebellion outbreak oi 
broke out may be briefly summarised. Great tracts of fESSfiSa. 
country had been settled by British immigrants and com- 
munities had risen with rights of self-government, fully 
V>nscious of their growing power. At the head of each # 

colony j^ras the Governor at this period mostly appointed by 
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the King, some colonies, however, still possessed the right 
to choose their own Governor. The laws enacted by the 
respective legislatures' of the Colonies, if not repugnant to 
the laws of Great Britain, were valid. Once a bill received 
the assent of the Governor, it became operative untiP*se 
notice was given of its disallowance by the Sovereign in 
Council with whom the power of disallowance remained. 
During the existence of government by the King in Council 
and the Committee of Trade and Plantations, the North 
* American Colonies underwent considerable political changes 
in relation to the Motherland. 

The Proprietary and Chartered Governments originally 
established had mostly yielded to Royal or Provincial 
Establishments whose officers were appointed by the King 
or by the Governor as his representative . 1 

At the outbreak of the Civil War the only Proprietary 
Governments remaining were the Governments of Hudson’s 
Bay called New Britain, and the Provinces of Pennsylvania, 
Delaware, and Maryland ; the only Charter Governments 
that continued were Massachusetts Bay, Rhode Island, 
Providence Plantation, and Connecticut . 2 

The appointment of the first Colonial Secretary coincided 
with one of the periods of Great Britain’s commercial 
activities, with a consequent desire of Parliament to assume 
a closer control over Plantation affairs. The interest of 
Parliament was seen during the earlier portion of the re*ign 
of George III, when a number of oppressive Acts were passed 
by the British Legislature in support of Parliament’s claim 
to tax the Colonies. Thus, the legislature of New York was 
suspended ; the Charter of Massachusetts Bay declared 
void, and trade with the harbour of Boston prohibited ; 
and the Act to apply stamp duties passed. This, however, 
was repealed the year after its enactment. A catastrophe 
likely to overwhelm British supremacy in the most populous 
portions of North America seemed to many thoughtful men 
to be rapidly approaching. 


1 Stokes on the Colonies, p. 19. 

2 Ibid., p. 21. 
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Among those who offered their counsel at this time to the option. 
Government was Thomas Pov^hall, who at one time had Pown£u.’“ 
been Governor of Massachusetts Bay and South Carolina, 
and, Lieutenant-Governor of New Jersey. In 1764 he 
published his opinions. He clearly stated his view that 
there must be either an»American or a British Union. There 
was no other alternative. George Grenville, with whom he v|ew»-o« 
was in correspondence, admitted the force of his argument *’ 
that the Colonies should have representation in the House 
of Commons. He said further that should such an applica- 
tion be properly made by the Colonies to Parliament in the 
same manner as applications had been made from Chester 
and Durham, and probably from Wales, it would in his 
opinion be entitled to the most serious and favourable 
consideration. “ I shall continue in the same sentiment,” 
he writes, “ but I am much afraid that neither the people 
of Great Britain nor those of America are sufficiently 
apprised of the danger which threatens both, from the 
present state of things to adopt a measure to which both 
the one and the other seem indisposed.” 

Pownall’s ideas, so far as a union was concerned, were Benjamin 
those of Benjamin Franklin. In a letter to Governor 
Shirley in 1750, Franklin says that he should hope, too, 
that by such an union the people of Great Britain and 
the people of the Colonies would learn to consider 
thelnselves not as belonging to different communities 
with different interests, but to one community with one 
interest. 

“ Now I look on the Colonies,” he continues, “ as so many 
counties gained to Great Britain, and more advantageous 
to it than if they had been gained out of the sea around its 
coasts and joined to its land ; for being in different climates 
they afford greater variety of produce and materials for 
more manufactures ; and being separated by the ocean they 
increase much more its shipping and seamen. And since 
they are all included in the British Empire (which has only 
extended itself by their means, and the strength and wealth 
of the 4 >arts is the strength and wealth of the whole), 
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what imports it to the general State whether a merchant, 
a smith, or a hatter grisw rich in Old or in New 
England 1 ” ■ 

The imagination of Pownall and Franklin conceived,such 
a union as had been the union of Wales with England, 
completed as it had been by representation in Parliament. 
Capital of Pownall was prepared to shift the seat of Government to 
•Mfted to the most populous centre of the Empire, and wherever 

most populous 1 1 * 

centre. that was found to be, to that he was ready to advocate 
removal. As Chester and Durham, palatine counties, had 
at one time been parts of England without representation 
in Parliament, in like position were the British North 
American Colonies. 

No idea of a- Federated Empire occurred to Pownall or 
Empire. Franklin. In fact, no such scheme could have been carried 
out having regard to the one-sided commercial system that 
then existed between Great Britain and her Colonies. 

Pownall, as he says, meant his book as a caution against 
laying the foundation of an American Imperium separate 
and distinct from the kingdom of Great Britain. 

The disaster he predicted came to pass, 
influence o i The war of American Independence broke out and severed 
Britain* 1 thirteen of her colonies from Great Britain. It produced 
another result. It formed the American Confederation 
which in turn led to the establishment of the Federation 
of the United States. Its influence on the Government of 
Great Britain was seen in the abolition of the office of 
Secretary of State for the Colonies and the Committee for 
Trade and Plantations in 1782. What need was there, 
argued Burke, of expensive administrative machinery when 
the greatest of Great Britain’s colonies was gone. Canada 
as yet was but a small struggling community. Possession 
had only been taken of a portion of Australia twelve years 
before. Great Britain held no portion of South Africa now 
comprised in the great legislative Union. The changes 
effected in 1782 by Burke left the Royal prerogative unim- 
appfcib'y paired, but the administration of the Empire by the Ki^g 
jvSLffh in Council ceased. Parliament had usurped its place, and 
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for a time failed. Nevertheless JParliamentary Government 
continued. A Secretary of State, responsible to Parliament, Jjjjf 01 * 1 ° ffiee 
succeeded the Committee for Trade and Plantations. Acts p«u«ment. 
of Parliament began to take the place of orders of the Privy 
Council, and orders of Council became mere executive Acts 
promulgated on the advice of the Colonial Office. Severance 
was a great disaster, but it might have been otherwise. 
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THE UNITED STATES 

CHAPTER II 

THE CONFEDERATION OF THE UNITED STATES 

The present Constitution of the United States was preceded 
‘by Articles' of Confederation, assented to on the 15th of 
November, 1777, in the second year of the Independence of 
America* and agreed to by the States of New Hampshire, 
Ma^dflj pe tts Bay, Rhoderjkland, and Provide™*? Planta- 
tionV <Sfine&ticut, Nevy'rr&'k, Ney^Jersey, Pem^sylvania, 
Dp&watfe, Maryland, Virginia, North ^Q^rolinay South 
Citfe&tna, andVJ^orgia. Tlfese articles, '-iotming a loose 
Confederation, proved unworkable, and early threatened 
from their inherent defects to break up that union of the 
States which the framers of them had fondly hoped to make 
perpetual. 

An examination of some of their defects explains the 
necessity for the alterations which took place, and the modi- 
fications which at once transmuted a Confederation into a 
Federal Government, and breathed a spirit of national life 
into the infant American Republic. % 

The American Rebellion was due to many causes. The 
commercial policy of Great Britain, which regarded her 
colonies as created for the special benefit of the home 
manufactures, and lack of knowledge of their affairs which 
caused Parliament to stumble into lamentable mistakes, 
are credited with being main contributory factors, but there 
were others. The authority of laws passed by the British 
Parliament once discontent was aroused was questioned. It 
was argued that none of the American Plantations had been 
created by Acts of Parliament but all either by grant or 
charter from the King. The controlling government of th% 
Colonies was the King in Council. To the King in Coundl 
either directly or indirectly through the mediuirP of the 

14 
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Committee of Foreign Plantations their grievances had 
hitherto been brought. The Constitutional doctrine that 
there should be no taxation without representation, learned 
by the colonists from the Mother Country and accepted as 
part of their constitutional life was said to have no applica- 
tion to them, otherwise why should the British Parliament 
tax them without their consent. 

Taxation without representation and the existence of con*r«»» oi 
many other grievances led to the assembly of a great Philadelphia. 
Congress of the States at Philadelphia in 1773. Of the 
thirteen North American Colonies all but Georgia were there 
represented. Amongst the delegates who met in council 
were men subsequently to become famous, but who were 
then little known beyond the boundaries of their own 
States : the two Adamses from Massachusetts, Patrick 
Henry, the orator ; George Washington from Virginia ; 
Dickinson, the author of the once famous letters from a 
farmer in Pennsylvania ; Peyton and Randolph, Quincy and 
Jefferson. This Congress drew up a Declaration of American Declaration 
Rights which they directed to their fellow-colonists, to the Rights. 
King, and the people of England. It was couched in studi- 
ously moderate language, and won the highest praise from 
the aged Lord Chatham, but neither King George nor the 
people of England received it favourably. They regarded 
the American colonist as a discontented individual to be 
coerced into obedience rather than pacified by concession. 

Military preparations proceeded feverishly on both sides, till 

the rifles of Lexington sounded the outbreak of civil war outbreak of 

. ° civil war, 

m April, 1775. ws. 

Congress then assumed the functions of sovereignty. The 
delegates declared that the provinces they represented should 
thenceforth be styled the United Colonies of America ; 
they required all persons to abjure the British Government 
and swear allegiance to the Congress. 

In 1776 Congress published the Declaration of Independ- Declaration of 

, . * Independence . 

ence, an abstract proposition of civil government which 

Jad been copied substantially from the Declaration of the • 

Assembly of Virginia, compiled from Tom Paine’s celebrated 
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fonnula of the Rights of Man. This Declaration declared 
that the colonies were free and independent States with all 
powers belonging to a sovereign people. 

In the following year Articles of Confederation were 
agreed to by the delegates of the thirteen States and curi- 
ously enough the Articles were thirteen in number. The 
Articles, however, do not appear to have been ratified by 
all the States until 1781, in which year the delegates of 
Maryland, the last of the States to ratify, signed on her 
behalf. - ' 

X 

TteU nKwi By the Articles, the Confederacy was styled the United 
American ( States of America. It was declared that each State should 

Confederation, retain its sovereignty, freedom, and every power, jurisdiction 
and right which "was not by the Confederation expressly 
delegated to the United States in Congress assembled. It 
was made clear by the express words of the Article that 
unless a power was in actual terms given to the States in 
Congress assembled, the States in Congress assembled had 
no express authority to act. The Articles further declared 
that delegates should be appointed annually not less than 
two in number nor more than seven from each State. No 
person should be capable of being a delegate for more than 
three years in any term of six years. Moreover each State 
was to appoint delegates as its Legislature directed, and 
each Legislature had power to recall and appoint others 
in their stead at any time. No delegate could hold office 
under the United States for which he or another for his 
benefit received salary, fees, or emolument of any kind. 
Each State was required to maintain its own delegates 
during meetings of the States and whilst the delegates were 
acting as members of Committees. 

In determining questions in Congress each State had one 
vote. Freedom of speech and debate in Congress were 
declared to be absolutely privileged, and the persons of the 
Members of Congress immune from arrest and imprison- 
ment during the time of their going to and from and^ 
attendance on Congress, except in cases of treason, felony 
or breach of the peace. • 


Nature of 
Article*. 


Disqualifica- 
tion of 
delegates. 


Votes of 
States. 
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fhe control of the States over their delegates was stS** 1 *™* 
supreme, through their delegate* they directed and controlled defeat*.”* 
all the powers that they had delegated to the United States 
in Congress. The Confederation was therefore little more Nature of 

m o Confederation 

than a firm league of friendship entered into by the States 
With each other for their common defence, the security of 
their liberties, and their mutual and general welfare ; they 
bound themselves to assist each other against all force offered 
to or attacks made upon them or any of them on account of 
religion, sovereignty, trade, or any pretence whatever. The 
better to secure and perpetuate this mutual friendship, the 
free inhabitants of each State, paupers, vagabonds, and 
fugitives from justice excepted, were declared entitled to 
all the privileges and immunities of free citizens in the 
several States, including all privileges of trade and commerce, 
but subject to the same duties, impositions and restrictions, 
that bound the inhabitants. No restrictions, however, 
extended so far as to prevent removal of property imported 
into any State to any other State of which the owner was 
an inhabitant. It was also expressly declared that no 
impositions, duties, or restrictions should be laid by any 
State on the property of the United States or either of them. 

In order to assist in effecting freedom of intercourse and 
freedom of trade, full faith and credit was required to 
be given in each of the States to the records, acts, and 
judrcial proceedings of the court and magistrates of every 
other State. 

Fugitives from justice in respect of the crimes of treason, Fugitive* 
felony, or other high misdemeanour, wherever they might fr ° m 
be found in the United States, were to be delivered up on 
demand of the Government or executive power of the State 
to the State from which they had fled. 

In matters where one authority must act for the whole. Prohibition* 
the States assented to prohibitions on their sovereign authority, 
authority. They agreed that no State should without the 
consent of the United States in Congress assembled send or 
receive embassies, or enter into conferences, agreements, < 

alliances, or treaties with any kings, princes, or states. 

a — ( ai25) 
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They prohibited persons holding any office of profit or 
trust under the United Stafes from accepting offices, emolu- 
ment, or title of any kind whatever from kings, princes, 
or foreign states, and affirmed the democratic basis oLtheir 
existence by forbidding the United States to grant titles 
of nobility. f 

itoatiw As between themselves they consented that two or more 

of their number should not enter into any treaty or alliance 
whatever between them without the consent of the United 
States, arid if any treaty or alliance should be formed its 
purposes and its proposed duration were required to be 
accurately specified prior to the request for such assent. 
Treaty ^ower^ The power of making treaties with foreign powers was 
states* fn m t left to the United States in Congress assembled and the 
congress. States agreed not to lay any imposts or duties which would 
interfere with any stipulations in treaties entered into in 
pursuance of any treaties already proposed by Congress 
to the Courts of France and Spain. 

vessels of No State was permitted in times of peace to maintain 
7t*n<£xig vessels of war except such number only as Congress should 

deem necessary for the defence of the State or its trade; 
a somewhat similar provision applied to the keeping of a 
standing army for only such force was allowed as in the 
judgment of Congress was requisite to garrison the forts 
necessary for the defence of the State. The duty, however, 
of each State to keep up a well-regulated and disciplined 
Militia. militia and to provide for its equipment so that when called 
upon it might be ready to take the field was expressly 
asserted. When land forces were raised by any State for 
the purpose of common defence, the State Legislature was 
empowered to appoint all its officers of or under the rank of 
colonel, should a vacancy occur the State filled the vacancy, 
war. States were forbidden to engage in war without the con- 

sent of Congress unless their territory was actually invaded, 
or unless they had received definite advice of a danger of an 
Indian invasion so imminent as not to admit of Congr^s 
being consulted. The prohibition against war extended 
to the commissioning of naval forces and granting*letters of 
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marque or reprisal except aft*r a declaration of war by 
Congress, and then a State was only empowered to act 
against the kingdom against which the war had been declared 
and subject to the regulations of the United States : an ex- 
ception was made in th^case of a State infested with pirates. 

War charges and all other expenses incurred for the Expense, of 
common defence or general welfare allowed by Congress, defem*. 
were made defrayable out of a common treasury. The 
funds for providing the treasury were supplied by the States 
in proportion to the value of all land within each State 
granted to or surveyed for any person, as such land and 
the buildings and improvements thereon should be esti- 
mated according to the manner directed by Congress from 
time to time. 

The United States possessed no power of direct taxation. No^»wer. 
The taxes for paying the proportion due from each State taxation, 
were directed to be laid and levied by the authority and 
direction of the State Legislatures within the time agreed 
upon by Congress. 

The following powers are enumerated as having been Expressly 
expressly conferred upon the United States in Congress 
assembled — 

The sole and exclusive right and power of determining 
on peace and war subject to the exception already mentioned 
of all invasion of a State. 

The power to send and receive ambassadors and to enter 
into treaties and alliances, with the exception that no treaty 
of commerce might be made which interfered with the State 
legislative power to impose such imposts and duties on 
foreigners as their own people were subject to, or prohibited 
the exportation or importation of any species of goods or 
commodities whatsoever. 

The United States further had the express power of decid- 
ing in all cases what captures on sea or land were legal, 
and how prizes taken by the land or sea forces of the United 
Slates should be divided or appropriated. Power was con- 
ferred of granting letters of marque and reprisal in times 
of peace, and authority was given for the establishment of 
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courts for the trial of piracies and felonies, and for finally 
determining appeals in all cases of capture, but no Member 
of Congress was eligible to sit as a judge in any such courts. 

In disputes between States the Congress were declared 
to be sole judges whether the difference were one concerning 
boundary jurisdiction or arose from any cause whatever. 
The method of determination was for Congress on the peti- 
tion of a State stating the matter in question and praying , 
for a hearing to give notice by order to the other State 
to the controversy, and assign a day for the appearance 
of the parties by their lawful agents. The parties on 
appearance were entitled by joint consent to appoint com- 
missioners or judges to constitute a Court of Hearing, but 
failing agreement, Congress had the power to name three 
persons out of each of the United States, each party then 
had the liberty to strike out alternately one till the number 
was reduced to thirteen, out of that number not less than 
seven nor more than nine names as Congress directed were 
selected in the presence of Congress by lot. These persons 
or any five of them constituted the commissioners or judges. 

A majority was sufficient to determine finally the contro- 
versy. Where either party neglected to attend without 
strong reasons on the day appointed by Congress, or refused 
to strike out names, Congress thereupon nominated three 
persons out of each State, and the Secretary of Congress 
struck out names on behalf of the defaulting party. If 
either party refused to submit to the authority of the Court 
or declined to appear or defend their case, the Court pro- 
ceeded to pronounce sentence or judgment in his absence. 
The judgment or sentence was transmitted to Congress and 
lodged amongst the Acts of Congress for the security of the 
parties concerned. 

The commissioners before trial were sworn on oath to well 
and truly hear and determine the matter according to the best 
of their judgment without favour, affection, or hope of reward. 

Controversies concerning the private right of soil claimed 
under different grants of two or more States whose jurisdic- 
tion was in question were determinable in the same manner. 
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This curious Court of Appeal thus created for settling chmacter 
interstate disputes was probably the only court that the 
States at the time would have sanctioned. Its manner 
of selection and composition rather suggests trial by 
jiyy than the establishment of a solemn judicial tribunal. 

It is very possible that* except for the urgent necessity of 
the case no tribunal would have been established ; at this 
time, however, there were numerous boundary disputes 
pending and pressing for immediate settlement. The 
States no longer having the right of recourse to the Privy 
Council, could devise no more satisfactory court for settling 
their differences. 

The powers the States conceded as proper to be solely 
and exclusively dealt with by Congress were powers to 
regulate the alloy and value of the coin struck by their 
authority or that of the respective States, to fix the standard 
of weights and measures, to regulate the trade and manage- 
ment of Indian affairs, although in regard to this latter 
power the legislative right of a State within its own limits 
was guarded from infringement or violation. Powers to 
establish and regulate post offices, and to exact such postage 
as might be necessary to defray all the expenses of the office, 
to appoint all officers of the land forces, excepting regimental 
officers and all naval officers, and to make rules for the 
government and regulation of the land and naval forces and 
direction of their operations completed the delegation. 

When Congress was not sitting a Committee of the States committee 
sat in the recess. This committee was composed of one when congress 
delegate from each State. Congress, however, was at n< * #,tting ‘ 
liberty to appoint other committees and civil officers for the 
management of the affairs of the United States under its 
direction. It had also power to appoint one of its number 
to preside in Congress, but no person was eligible to serve 
more than one year in any term of three years. 

Since Congress was required to ascertain the sums required Bocr&wtog 
fqj: the public services and to appropriate and apply them, power, ‘ 
it necessarily armed with a borrowing power, and a 
right to issue bills on the credit of the United States, but 
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every half-year the States were entitled to be acquainted 
with the amount borrowed. 

Power was given to build a navy, to agree upon the 
number of land forces, and to requisition each State for its 
quota in proportion to its number of white inhabitants. 
The requisitions of Congress were "declared to be binding 
on all the States and the State Legislatures, who were 
STS? ItST* directed to raise the forces required by the demand and 
equip them at the expense of the United States. Some 
discretion, however, was given to Congress to reduce the 
quota from a State or to exempt it from its military obliga- 
tion ; it, could even increase a quota demanded from any 
State unless .the State Legislature objected by adjudging 
that the extra number could not be spared. 

Even in matters dealing with its own internal management 
Congress was greatly fettered. Every question except a 
question of its adjournment from day to day was required 
to be carried by the votes of a majority of the States. In 
the exercise of the most important of its powers the assent 
nSTsutw °* n * ne States was required. Thus, even in matters 

when required. 0 f great urgency, such as the appointment of a commander- 
in-chief during the war, such assent was necessary. 

Congress had power to adjourn to any time within the 
year or to any place, but not for longer than six months, 
proceedings ^ was au thorised to publish a journal of its proceedings, 
but could except from publication matters where secrecy 
was desirable, such as discussions on treaties, alliances, or 
military operations. The yeas and nays of the delegates of 
each State on any question were required to be entered 
in the journal on the desire of any delegate, and any 
delegate was entitled to a transcript of the journal, except 
the excepted parts, to lay before the Legislature of his 
State. 

The committee of the States or any nine of them could 
execute during recess such powers of Congress as Congress 
by the consent of the nine States had vested in them, byt 
> none of the important powers which required the assent 

of nine States could be delegated. «> 
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Congress by the Articles Constitution assumed the u»MUy °j^ 
liability for all bills of credit, borrowed money, and debts 
contracted by or under the authority of Congress prior to money, 
the assembling of the United States in Confederation and 
aJJ. liabilities so incurred were charged on the United States. 

The United States and ‘its good faith were solemnly pledged 
for their satisfaction. 

Should Canada accede to the Confederation and join in Canada 
the measures of the United States, it was provided that she Join union, 
should be entitled to all the advantages of the Union, but 
no other colony was entitled to admission unless admission 
were agreed to by nine States. 

Lastly, the States agreed to abide by the determinations Agc^mt^ 
of Congress on all questions which by the Confederation were determmations 
submitted to them ; they agreed that the Articles of Con- 
federation should be inviolably observed, and that the 
Union should be perpetual, and they further declared that 
the Articles should not be altered unless such alterations 
were agreed to by a Congress of the United States and 
afterwards confirmed by the legislatures of every State. 

Such was the first Constitution of the United States, Failure of 

C • 1 -.-1 . , n* -1 Constitution. 

born of necessity and nursed in the nation s conflict with 
Great Britain. With every favouring circumstance to 
support it — a people drawn almost wholly from the same 
stofck, professing, with the exception of Maryland, the 
same religion, it failed not from lack of respect to the laws 
or impatience of forms of government by the people, but 
because it could not weld in one harmonious whole the 
United States or form a suitable framework for future 
development. If particular attention has been drawn to 
it it is because the people of the United States condemned 
it. In the light of its defects they constructed their present 
Constitution. The existence of this in turn has served as a 
model for the Imperial Federal Constitutions, notably that 
of Australia. The demonstration of its working has also 
§hown what are the powers that can be properly conceded 
tfl a Federal, and what should be left to a State or Provincial # 

authority. 



CHAPTER III 

THE ORIGIN OF THE SECOND CONSTITUTION 

With the fall of Lord North's Administration in 1782 and 
the resolution of the British Government to discontinue 
, the war, the Independence of the United States was secured. 
Meantime so low had Congress fallen in public estimation 
WMffl ngton that many of George Washington’s officers urged him to 
M.um« • terminate its pale shadow of authority and assume the 

supreme x •' \ 

power. supreme executive power. Washington dismissed these 
' counsellors in so peremptory a manner that they made no 
EMaooatent further attempt to renew them. The discontent of the Army 
with Congress may be easily accounted for. During the 
progress of the war it proved itself impotent to cope energeti- 
cally with the situation. For instance, after the battle of 
Long Island, whilst the English forces extended their lines 
from New York, and battalions of troops were urgently 
demanded, Congress thought fit to discuss as an abstract 
proposition the danger of standing armies. Throughout 
the progress of military operations the generals of the new 
Republic found it difficult to obtain either pay or clothing 
for their soldiers. Congress, however, was only in pant to 
blame. It had but limited powers to obtain quotas of 
men and money from the States, and it met with but little 
encouragement from the State Legislatures. Congress, con- 
insufficient scious of its limitations, ultimately sought to extend its 
E»Jrw*! powers. On April 18th, 1783, when the question of the 
settlement of the debt due to the war became pressing, it 
recommended to the several States that it was indispensably 
necessary for the restoration of public credit that Congress 
cuim to should possess power to levy certain duties upon goods 
on imported imported solely for the purpose of discharging the interest 
on the principal of the debts contracted for supporting the 
war. As an inducement to the States they were offered ttie 
power of appointing their own collectors, althdhgh the 

24 
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collectors were to be amenabl^to and removable by Congress 
alone. The power of levying duties was to be limited to a 
period of twenty-five years. A further resolution was 
parsed by Congress for an amendment of the constitution 
•altering the existing system of raising money. 

In the opinion of many outside Congress further drastic M«un, 0 i 

* . . Commission eci 

changes m the Constitution were required. On September »t Ann«pau». 
11th, 1786, commissioners from the States of New York, 

New Jersey, Pennsylvania, Delaware, and Virginia, met at 
Annapolis, and reported that there were important defects 
in their system of Federal government. They recommended Recommmd*- 
that a general Convention of deputies from the different 
States should be summoned for the sole purpose of investi- 
gating and suggesting a plan for supplying such defects as 
should be discovered to exist and for rendering the Con- 
stitution of the Federal Government adequate to the 
exigencies of the Union. On this resolution, which was 
transmitted to Congress, duly coming before it, Congress 
resolved on the motion of one of the deputies from Massa- Rwotoion ^ 
chusetts “ that a Convention should be summoned to meet »» 
oiji the second Monday at Philadelphia for the sole and 
express purpose of revising the Articles of Confederation 
and reporting to Congress and the several Legislatures of 
the States such alterations as were agreed, which when 
agreed to by Congress and confirmed by the States 
should render the Federal Constitution adequate to 
the exigencies of government and the preservation of the 
Union.” 

Although the second Monday in May, 1787, was fixed 
as the appointed day for the Convention to meet it did not 
sit until the 25th of the month owing to an insufficiency of 
members arriving to constitute a representation of a majority 
of the States. 

Twelve States ultimately were represented, at first seven wa^ ington 
only. The delegates elected George Washington to the 1787 . 

» chair, and chose William Jackson as secretary to the Con- 
vention. The sessions were held in private. They closed • 
on Monday, Sept. 17th, 1787, after the Convention had 
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unanimously resolved upon a Constitution which was signed 
by thirty-nine out of the fifty-five delegates. 

The Constitution agreed upon by the Convention exceeded 
the limits of their authority. During their deliberations 
the delegates came to the conclusion that no mere altera-* 
tion of the Articles of the Confederation would meet the 
circumstances of the case. “ It was asked,” said Madison, 
in “ The Federalist,” No. xxxix, “what authority had the 
Convention ! They ought to have preserved the Federal 
form, which regarded the Union as a confederacy of sovereign 
States instead of which they framed a National govern- 
ment which regards the Union as a consolidation of the 
States.” His answer was that “ the proposed Constitution 
was to be founded on the assent and ratification of the 
people of America, given by deputies elected for the special 
purpose, but the assent and ratification was not to be given 
by the people as individuals, but as composing the distinct 
and independent States to which they belonged. Therefore, 
it was the assent and ratification of the States derived from 
the supreme authority of the people themselves. It followed 
that the establishment of the Constitution could not be a 
National but must be a Federal Act, resulting neither from 
a majority of the people of the Union, nor from that of a 
majority of the States, but from the unanimous assent of the 
several States that were parties, differing no otherwise frojn 
their ordinary assent than in its being expressed not by the 
legislative authority, but by that of the people.” 

Congress received the report of the Convention on the 
28th of September, 1787, and resolved that the report of the 
Convention with its resolutions and the letter which accom- 
panied them, should be transmitted to the State Legislatures, 
in accordance with the resolution of the Convention. 

On receiving the report and resolutions of the Conven- 
tion, the several States summoned Conventions, and the 
subsequent ratifications of the new Constitution by these 
were forwarded as they were obtained to Congress. * 

On the 2nd of July, 1788, after the ratification of Netf 
Hampshire, the ninth State in order to ratify, had been 
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received, Congress became entitled to proceed with the new 
Constitution* Congress accordingly resolved that the ratifi- 
cations of the Constitution of the United States transmitted 
to# Congress, should be referred to a committee to report 
# an Act to Congress for putting the Constitution in operation 
in pursuance of the resolutions of the late Federal 
Convention. 

The report of the Committee was received on the 14th 
of July, 1788. On the 13th September Congress resolved 
that “ the first Wednesday in January, 1789, should be the 
day for appointing elections in the several States, which 
had, prior to that day, ratified the Constitution ; that the 
first Wednesday in February should be the day for the 
electors to assemble in their respective States and vote for 
a President, and that the first Wednesday in March should 
be the time and the present seat of Congress the place for 
commencing proceedings under the Constitution.” 

It has been already stated that the deliberations of the schemes 
Convention that framed the Constitution were held in secret, convention. 
Although the Constitution had been approved by Congress, 
it may be asked how was the serious and doubtful task of 
procuring its ratification by the State Conventions obtained. 

The Convention had considered two schemes, one known as 
the Virginian scheme ultimately the basis of that adopted, 
aj^d the other the New Jersey scheme which contemplated 
little more than what the Convention had been summoned 
to do that was to make amendments in the Articles of 
Confederation. Those who favoured the New Jersey 
scheme threatened a determined opposition. An enlightened 
public opinion was necessary if the Constitution were to be 
ratified by the State. 

It fell to three men to explain to the people the nature Hampton, 
of and the reasons for the new Constitution. Of these and jay. 
Alexander Hamilton and James Madison had been 
members of the Convention, but Jay, the third, had not. 

The general Convention dissolved on 17th September, “TheFeder- 
•and on the 27th October, there appeared in the columns " s ’ • 
of a New York journal the first of a series of papers called 
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“The Federalist.” These papers, eighty-live in number, 
were continued till the. following June, they were then 
rapidly republished throughout the States, attracting by 
their language and reasoning extraordinary popular interest. 
Hamilton contributed sixty-three and three he wrote in f 
conjunction with Madison ; Madisoh contributed four- 
teen, and Jay five. In a great measure owing to their 
arguments the Constitution was finally ratified. The 
reasonings of The Federalist ” have such general applica- 
tion to Federal government that a survey of Federal systems 
would be incomplete without reference to them. It would 
seem more appropriate, however, to discuss them, when 
considering the details of the Constitution. 

. u The debates in the Conventions of the several States that 

debates on the 

convention., took place prior to the ratification of the Constitution have 
been collected and revised from contemporary publications 
and other sources by Jonathan Elliot, whose work was 
published in 1830. The debates are of the greatest value ; 
as clearly showing the opposition encountered. Never- 
theless the ability and wisdom of the men who composed 
the State Conventions and the arguments of leaders of 
public thought ultimately triumphed, and the new 
Constitution received ratification. 


Late 

ratification 
of Virginia 
and New 
York. 


Virginia and New York did not assent till after nine others 
had assented. Rhode Island, which had stood aloof frojp 
the Federal Convention, refused at first to ratify it, as did 


RhodeMand Carolina, and their assent was only attained later, 

ud North when the new Constitution had been some time in existence. 

Carolina. 

Some of the States, indeed, ratified it subject to alterations, 


which afterwards formed the first amendment to the 


Constitution. 


Before explaining the Constitution, it is necessary to 
examine what was the position of the States at this time. 
Fwjuon of The thirteen original States stretching along the eastern 
seaboard of America had all been subject to the British 
dominion. They consisted, according to Blackstone, of , 
r m lmii? * ii. W proprietary governments such as Pennsylvania, New* 
Jersey, and Maryland, granted by the Crown to individuals 
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in the nature of feudatory principalities with all the inferior 
regalities and subordinate powers of legislation, which had 
formerly belonged to the owners of counties palatine, yet 
still with these express conditions that the ends for which 
•the grant had been ipade should be substantially pursued, 
and that nothing should be attempted which might dero- 
gate from the sovereignty of the Mother Country, (ii) 
Charter governments, such as Virginia, in the nature of 
civil corporations with the power of making bye-laws for 
their interior regulation and with such rights and authorities 
as were specially given them in their several charters of 
incorporation . 

Most of these colonies or plantations possessed a Governor 
and General Assembly, corresponding to the British House 
of Commons, together with a Council of State, which 
found its counterpart in the British Upper House. These 
Assemblies possessed the power of making laws suitable for 
themselves, but with the concurrence of the Governor, and 
then subject to subsequent disallowance by the King in 
Council. 

The constitutional changes that took place in England 
with the accession of William of Orange vested greater power 
in the British Parliament, and Parliament soon used its 
power to declare its supremacy over the Colonies by enacting 
a 9 statute 1 that any laws, bye-laws, usages, and customs in 
practice in the Plantations which were repugnant to any 
law made or to be made in Great Britain should be utterly 
void and of no effect ; some years later the Statute 6 Geo. Ill, 
c. 12, was passed ; this expressly declared that all “ His 
Majesty’s Colonies and Plantations in America have been 
are and of right ought to be subordinate to and dependent 
upon the imperial Crown and Parliament of Great Britain 
who have full power and authority to make laws and 
statutes of sufficient validity to bind the Colonies and the 
people of America subjects of the Crown of Great Britain 
# in all cases whatsoever.” 

It is not difficult to conceive what the descendants of the 

* 7 and 6 Will. III. c. 27. 
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men who left England in the Mayflower to escape the 
oppressive legislation .of Parliament thought of such 
legislation as this. 

constitution* On the Declaration of Independence, when the Stsftes 

«££»*» adopted new Constitutions they placed^ their views on record.* 

Sfewj«r*ty The Constitution of New Jersey, which may be quoted 
as a typical instance, repudiated the authority of the 
British Parliament, and recited that whereas all the con- 
stitutional authority ever possessed by the Kings of Great 
Britain over these Colonies or their other dominions was by 
compact derived from the people, and held of them for the 
common interest of the whole Society : allegiance and 
protection were iq the nature of things reciprocal ties, 
each equally depending upon the other, and whereas George 
the Third, King of Great Britain, had refused protection 
to the good people of these Colonies and by assenting to 
sundry Acts of the British Parliament had attempted to sub- 
ject them to the absolute dominion of that body and also 
made war upon them in the most cruel and unnatural manner 
for no other cause than asserting their just rights. All 
civil authority under him was necessarily at an end, and a 
dissolution of government in each Colony had consequently 
taken place. 

" And whereas in the present deplorable situation of 
these Colonies exposed to the fury of a cruel and relentless 
enemy some form of Government is absolutely necessary not 
only for the preservation of good order but also the more 
effectually to unite the people and enable them to exert 
their whole force in their own necessary defence and as the 
honorable the Continental Congress the Supreme Council 
of the American Colonies has advised such of the Colonies 
as have not yet gone into the measure to adopt for themselves 
such government as should best conduce to their own happi- 
ness and safety and the well being of America we the repre- 
sentatives of the Colony of New Jersey having been elected 
by all the counties in the freest manner and in Congress * 
assembled have after mature deliberation agreed upon a set 
of charter rights and the form of a Constitution.” * 
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It will be seen by comparing the legislation passed in 
Great Britain with the preamble of the first Constitution of 
New Jersey that the gist of the complaint was that the 
King had assented both to Acts of the British Parliament and 
had usurped authority by waging war against the people. 

Therefore the peoplfc of New Jersey declared that the King 
had forfeited all his rights by such acts, and consequently 
the people of the State were entitled to assume sovereign 
functions, including all royal rights, such as the right to 
make peace and war, and treaties which had hitherto been 
vested in the Sovereign ; and thereupon New Jersey became 
a sovereign state. 

The position adopted by New Jersey was adopted by the Poritionof 
other States, and they framed constitutions upon the same generally y 
model. 

Georgia, in the preamble to her Constitutional Act, went Georgia, 
further in her assertion of grievances than New Jersey. 

She complained of the King’s veto and the denial of the 
Governor’s powers to pass laws of immediate and pressing 
importance unless suspended in their operation for the 
King’s assent, and when suspended neglecting to attend to 
them for many years. She also asserted that the King had 
combined with others to subject them to a foreign jurisdic- 
tion by giving his assent to its pretended Acts of legislation, 
wjpch had, by suspending their Legislature, declared itself 
invested with power to legislate for us in all cases whatsoever. 

The Sovereignty of the States was declared to exist from 
the date of the Declaration of Independence. The language 
of the Declaration, asserted “ that these United Colonies 
are and of right ought to be free and independent States,” 

“ and that as free and independent States they had full 
power to levy war, conclude peace, contract alliances, and 
to do all other acts and things which independent States 
might of right do.” 

Holding strongly to this position, the States were unwilling 
,to surrender any of their rights or derogate one jot from their 
sovereignty. Some portion had been jettisoned during * 

the War under the Articles of Confederation, but a further 
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encroachment on their powers was not to be conceded 
lightly. c 

It will be seen that the Convention framing the Constitu- 
tion had had no easy task. They considered all the matqpal 
at the time available. They sought both ancient and modem 
precedents, and adopted such of them to their particular 
purpose, as seemed suitable to their circumstances. The 
nature of the solution will be shown when the Constitution 
itself is considered. 



CHAPTER IV 

# FEDERAL CONSTITUTIONS, ANCIENT AND MODERN 

Among former Confederations, whose history and constitution A^hictyonic 
were more or less known to the Convention which framed the 
United States Constitution, was the Amphictyonic Council. 

Madison remarks 1 “ that from the best accounts trans- 
mitted of this celebrated institution, it bore a very instruc- 
tive analogy to the Confederation of the American States. 

The members retained the character of independent and 
sovereign States, and had equal votes in the Federal Council. 

This Council had a general authority to propose and resolve 
what it judged necessary for the common welfare of Greece ; 
to declare and carry on war ; to decide, in the last resort, 
all controversies between the members ; to fine the aggres- 
sing party ; to employ the whole force of the confederacy 
against the disobedient ; to admit new members. The 
Amphictyons were the guardians of religion and the immense 
riches belonging to the Temple of Delphi, where they had 
the right of jurisdiction in controversies between those who 
came to consult the oracle. As a further provision for the 
efficacy of the Federal powers they took an oath mutually 
to defend and protect the United Cities, to punish the viola- 
tors of this oath, and to inflict vengeance on sacrilegious 
despoilers of the temple. In theory and upon paper,” 
continues Madison, “ this apparatus of power seems amply 
sufficient for all general purposes. In several materials 
they exceed the powers enumerated in the Articles of Con- 
federation. The Amphictyons had in their hands the 
superstition of the times, one of the principal engines by 
which government was then maintained : they had a declared 
authority to use coercion against refractory cities, and were 
kound by oath to exert this authority on necessary m 

occasions.” 

1 " The Federalist/* No. xviii. 
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Modem opinion has not countenanced the views expressed 
by Madison that this council was ever a Confederated 
government except in the very laxest sense of the word. 
" It was not a political but a religious body. If it had dny 
claim to the title of a General Council of Greece it was wholly 
in the sense in which we speak of General Councils in modem 
Europe. The Amphictyonic Council represented Greece 
as an ecclesiastical synod represented Western Christendom, 
•not as a. Swiss Diet or an American Congress represents 
the Federation'of which it is the common legislature.” 1 

Madison, however, dwells on the defects of the Amphic- 
tyonic Council, its weakness, its disorders, and the destruc- 
tion of the Confederacy. “ Had the Greeks,” says the 
Abb6 Milot, " been as wise as they were courageous they 
would have been admonished by experience of the necessity 
of a closer union and would have availed themselves of the 
peace which followed their success against the Persian arms 
to establish such a reformation.” 

Of the Achaian League another of the celebrated classical 
instances referred to in “ The Federalist,” Madison says : 
“ Could the interior structure and regular operation of the 
Achaian League be ascertained it is probable that more 
light might be thrown by it on the science of Federal 
Government than by any of the like experiments with 
which we are acquainted.” 2 c 

Modem research has shown the striking resemblance that 
exists between the older union and the younger union, 
with a difference of two thousand years between the two. 

Such knowledge of the Greek Federal systems as the 
framers of the American Constitution possessed was almost 
entirely derived from the works of Gabriel Bonnot de Mably, 
a French publicist, who was born in 1709 and died in Paris, 
on the 23rd April, 1785. In 1749 Mably published Observa- 
tions sur les Grecs, Entretiens de Phocion, Observations sur 
Vhistoire de France, De la legislation. In 1771 he visited 
Poland at the request of it$ Government, to prepare foi 


1 Freeman's History of Federal Government, pp. 126, 127. 
* “ The Federalist/* No. xviii. 
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them a code of laws. In 1761 he published a work, Du consulted by 
gouvernetnent de la Pologne. In 1783 he was consulted by &»*«»$. 
the American Congress on the preparation of their Consti- 
tution, and embodied his ideas in his Observations sur le 
gouvernetnent et les loi$ des fttats-Unis d' Amirique (1784). 

It may be well conjectured that Mably’s account of the 
Federal Leagues of Greece would be accepted as authoritative. 

Assuming its correctness, the authors of “ The Federalist ” 
drew striking and valuable lessons from historical precedent, 
and wherever possible they delighted in referring to precedent 
and so they turned to the Achaian Federation. 

This famous Federation flourished in the later days of Nature ot 

Achaian 

Ancient Greece, from b.c. 281-146. It gave a measure of League, 

B.C. 281-146. 

freedom, unity, and general good government which might 
well atone for the lack of the dazzling glory of the Old 
Athenian democracy. For all practical purposes it ended 
with the battle of Lenkopetra and the sack of Corinth, 
b.c. 146. 

In its later or federal days Achaia probably owned a Federal 
written Constitution. It possessed a Federal Assembly, Assembly * 
in which the sovereign power was vested, and in which 
every citizen had a right to be heard. As the system of 
representative government was wholly unknown in Ancient 
Greece, every citizen in theory had the right to be present 
whenever the General Assembly met ; whilst in Athens there 
was no physical difficulty in every citizen attending the 
deliberations of the Assembly, in the Achaian Federation 
it was otherwise ; there were long distances to travel and 
prohibitory expenses. It was impossible to provide for 
payment of members when every member of the 
Confederation was a member of the Assembly. 

The General Assembly legislated, elected magistrates, Function, of 
and declared peace and war. It met twice a year. Occa- Anembiy. 
si onally extraordinary meetings were summoned when special 
necessities arose. It probably assumed, from the reason 
already explained, the character of an assembly of well- , 

to-do classes. Poorer members of the community were 
hardly lfkely to attend. Voting took place by cities in the2S2?. f ot 



36 


FEDERAL SYSTEMS 


The Capital. 


Power of 
roagifttrates. 


The Senate. 


Heads of 
Government. 


The General# 


same way that voting took e place by States in the early 
American Confederation. Indeed, if it had been otherwise, 
and voting had taken place by counting heads the people 
of the city in which the Assembly met would always have 
had the preponderating influence. The original meeting- 
place of the Assembly was at Aigion, at first the most 
important city of the League. At a later period the acces- 
sion of powerful cities caused it to become one of the least 
important.. The claims of contending cities for the seat 
of government ultimately caused the League to be without 
a recognised meeting-place. The possibility of such a 
rivalry amongst the States of America led the framers of 
the United States,, and the Australian Constitution, to make 
special provisions for the establishment of a situation to 
belong solely to the Federal power as a site for the capital. 

The General Assembly of Achaia, since it met regularly 
only twice a year, and then for a short session of only three 
days, of necessity had to endow its magistrates with great 
powers. The magistrates resembled ministers of Great 
Britain, who initiate measures and explain and defend their 
policy in Parliament. 

The magistrates appeared personally before the General 
Assembly and were accustomed to explain their proposals. 
Since they were annually elected, it may be assumed that 
they were rarely out of touch with their constituents. * If 
they were they could not be removed till the expiration of 
their year of office. 

In addition to the General Assembly, as in all the other 
Greek Commonwealths, there was a senate which was 
essentially a Committee of the Assembly. It consisted of 
120 members. It is probable that the Government first laid 
its proposals before this committee or senate before they 
submitted them to the General Assembly. 

At early times there were two heads to the Government, 
but in later times there was only one. Since the League 
originated in the necessity of self-defence and co-operation 
for mutual purposes, the chief or president bore the military 
title of General. In civil matters he was advised by a 
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council of ten, but in military gnatters he acted as a dictator, 
having sole command of the armies in the field, and subject 
only to having his conduct called into question by the 
General Assembly. He was not eligible for election for two 
.successive years, but could be chosen each alternate year. c&»«n e»ch 

^ alternate year. 

The office of General was unpaid and so was one that could 
only be supported by a citizen of means. 

Of the Council of Ten, who were likewise unpaid, it isco^cu 
thought that they originally represented the ten Achaian Functions of. 
towns of the Federation. In civil matters they advised 
the General, and were elected at the same time as he was, 
and held office for one year only. Although the General's ^obawe 
Council was chosen for him, they were probably men of the by°£aucu*. 
same way of thinking, for there are indications that they 
were adopted by a caucus. The General of the Achaians 
was a member of the General Assembly, and was accustomed 
to speak and explain his ideas in that body. He also moved 
motions. An Achaian Federal law was a motion of the Ach^an ^ ^ 
General which had met with the assent of the Assembly. 

All matters of State were brought to the notice of the The General 
General, who after consultation with his Council of Ten, n unc * 
had power to summon if necessary an extraordinary meeting 
of the Assembly to consider them. 

The largest powers of the Executive were vested in, the Executive 
General, larger powers than were subsequently vested by powcr *‘ 
the people of the United States in their President. 

When matters came before the General Assembly and it Takinc the 
was necessary to take the vote the duty of doing so devolved vot *' 
upon the Council of Ten. 

In addition to the General, the Federation possessed a secretary 
Secretary of State, who probably authorised all public ° ute ‘ 
despatches. There was also an Under-General and a 
General of Cavalry. 

Taxes for Federal purposes in all probability were raised Rai»*n* 
by requisition upon the cities composing the Federation, ° f Taxe * 
each city being assessed at a certain sum, which it could 
raise as it pleased. 

The fhilitary forces were requisitioned from the cities, 
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sometimes from particular cities, at other times from the 
whole League. A standing army of mercenaries was kept 
which must have been paid for out of the Federal treasury. 

In all external matters the League or Federal power was 
supreme, and the existence of an Achaian nation as dis- 
tinguished from a cluster of States was recognised. The 
National power governed on behalf of the whole. 

No single city of the Federation could wage war of its own 
authority, nor could it make peace or entertain embassies 
or despatch them to foreign States. In its later history it 
is true that instances occur' of individual cities breaking this 
rule and despatching ambassadors, but these were exceptions 
to the general rule, and resulted from the fact that with the 
growth of the League unwilling cities had been coerced 
into membership. 

Of the cities which composed the Federation each city in 
itself was an independent unit, supreme in the management 
of its domestic affairs. It had its assembly, its magistrates, 
and governed itself as it chose. It is believed that a citizen 
of any city of the League was entitled to intermarry with 
an inhabitant of any other city and possess landed property 
in any Federated city. Each city had the fullest rights 
of self-government, and whether large or small its vote 
was of equal importance in the General Assembly. 

If the two requisites of Federal Government are as |dr. 
Freeman considered them, that the members of the Union 
should be wholly independent in those matters which concern 
each member only and yet be subject to a common power 
in those matters which concern the whole body of members 
collectively, then was the League of Achaia a perfect Federal 
Constitution. 

Its citizens owned two allegiances, one to their city, the 
other to Achaia. In the same way, as in the United States, a 
citizen is a citizen of his State and a citizen of the Republic. 

The history of the League shows that it did not fall asun- 
der, rent by jealousies, but rather by the increasing powet 
of Rome. It also proves that such a Confederation can be 
a bulwark of national liberties. « 
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Another fact emerges from its history, that in a Federal cu 
C onstitution considerable powers may be left in the executive Execute*, 
head without involving serious consequences. Fears of 
the absolute rule of one man, such as led to the limitation 
of the power of the Doge of Venice and the reduction of 
•absolute to constitutional monarchy in England, are not 
conceivable ; rather is the struggle between the central 
power and the units which compose the Federation, which 
without a strong executive head would end in disrupture. 

The framers of the American Constitution seem also to 
have had some acquaintance with the Lycian Federation, 
but it is pertinent to notice that " Lycia had nothing which ^“ tloa 
could be called a history, and its Federal Constitution arose,” 
says Mr. Freeman, “ at so late a period that its independence 
was provincial rather than strictly national.” 

In one particular the Lycian Federation, which has been 
accounted a perfect one, is said by some to show to advan- 
tage over that of Achaia. In its general assemblies cities 
ceased to vote equally, the larger were allowed greater 
power . 1 In the American House of Representatives, as 
will be subsequently seen, the representation is adjusted to 
the population of each State, although in the Senate the 
States possess an equal representation, whatever the size 
or population of the State may be. 

In the search for precedents, modern history was also The Ceramic 
examined to discover the working principles of Federal 
Constitutions. The Germanic Federation from a parade of 
its Constitutional powers in the representative and head of 
the Confederacy, suggested that it might form an exception 
to the general character which belonged to its kind. 

“Nothing could be further from the reality,” says Madison,* 

“ the fundamental principle on which it rests, that the w«»kne.. of. 
Empire is a community of sovereigns, that the Diet is a repre- 
sentation of sovereigns, and that the laws are addressed to 
sovereigns, renders the Empire a nerveless body, incapable 

1 The view has been maintained that deputies from the several cities 
met in the Assembly. c 

* “ Federalist," No. xix. 
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of regulating its own members, and insecure against external 
dangers.” • 

The Germanic Federation was composed of a Diet, repre- 
senting the component members of the Confederacy ; the 
Emperor, who was the executive magistrate with a negative 
on the decrees of the Diet ; and an Imperial Chamber and 
an Aulic Council ; the latter two were judicial tribunals 
having supreme jurisdiction in controversies concerning the 
Empire or happenings among its members. 

‘ The Diet 'possessed general powers of legislation for the 
Empire, the rigfit of declaring war or making peace, con- 
tracting alliances, assessing quotas of troops and money, 
constructing fortresses, regulating coin, admitting new 
members, and subjecting disobedient members to the ban 
of the Empire, the effect of which was to degrade a party 
from his sovereign rights and forfeit his possessions. 

The Emperor had the “ exclusive right to make proposi- 
tions to the Diet, to negative its resolutions, to name ambas- 
sadors, to confer dignities and titles, to fill vacant electorates, 
to found universities, to grant privileges not injurious to 
the States of the Empire, to receive and apply the public 
revenues, and generally to watch over the public safety. 
In certain cases the electors formed a Council to him. In 
quality of Emperor he possessed no territory within the 
Empire, nor received any revenue for his support. But his 
revenues and dominions in other qualities constituted turn 
dne of the most powerful princes in Europe.” “ The 
members of the Confederacy were expressly restricted from 
entering into compacts prejudicial to the Empire ; from 
imposing tolls and duties on their mutual intercourse 
without the consent of the Emperor and Diet, from altering 
the value of money, from doing injustice to one another, or 
from affording assistance or retreat to disturbers of the 
public peace. And the ban was denounced against such as 
should violate any of these restrictions. The members of the 
Diet as such were subject in all cases to be judged by the 
Emperor and Diet, and in their private capacities by the 
Aulic Council and Imperial Chamber." c 
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In surveying the defects of the Germanic Constitution, Defect*. 
Madison pointed out that its inftrnal struggles were between 
States. At one time Germany was desolated for thirty 
years with the Emperor with one half the Empire on one 
side, and the King of Sweden on the other. Its continued 
existence he largely attributed to the power the Emperor 
derived from his hereditary dominions. 

" Switzerland,” he considered, " scarcely amounted to swiu«i»nd. 
a Confederacy : there was no common hearing, no common 
troops even in war, no common coin, no common judicatory, 
nor any. other common mark of sovereignty.” 

“ The Cantons are kept together,” he continues, “ by the 
peculiarity of their topographical position, by their indi- 
vidual weakness and insignificancy, by the fear of powerful 
neighbours, to one of which they were formerly subject, by 
the few sources of contention among a people of such simple 
and homogeneous manners, by their joint interest in their 
dependent possessions, by the mutual aid expressly stipu- 
lated for suppressing insurrections and rebellions ; an aid 
expressly stipulated and often required and afforded, and 
by the necessity of some regular and permanent provision 
for accommodating disputes among the Cantons. The 
provision is that the parties at variance shall each choose 
four judges out of the neutral cantons, who in case of dis- 
agreement choose an umpire. This tribunal under an 
oath of impartiality pronounces definitive sentences which 
all the Cantons are bound to enforce. The competency of 
this regulation may be estimated by a clause in their treaty 
of 1683 with Victor Amadeus of Savoy, in which he obliges 
himself to interfere as mediator in disputes between the 
Cantons and to employ force if necessary against the 
contumacious party.” 

" So far as the peculiarity of their case will admit of com- 
parison with that of the United States, it serves to confirm 
the principles intended to be established. Whatever 
efficacy the Union may have had in ordinary cases, it 
appears that the moment a cause of difference sprang up 
capable qf trying its strength it failed. The controversies 
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on the subject of religion which in three instances have 
kindled violent and bloofty consequences, may be said 
in fact to have severed the League. The Protestant and 
Catholic Cantons have since had their separate Diets; 
when all the most important concerns are adjusted and 
which have left the general Diet, little other business 
than to take care of the common bailages. 

“ That separation had another consequence which merits 
attention. It produced opposite alliances with foreign 
powers of Berne as the head of the Protestant Association 
with the United Provinces, and of Lucerne as the head of 
the Catholic Association with France.” 

The last of the confederations referred to by Madison 
was the Dutch Republic, which was a confederation of the 
seven united provinces of the Netherlands, a union which 
arose in the war of independence against Spain, and lasted 
in a Republican form till the war of the French Revolution 
( 1579 - 1795 ). 

The union was composed of seven co-equal and sovereign 
states, and each State was a composition of equal and 
independent cities. In all important cases unanimity 
was required not only of the provinces but of the 
cities. 

The sovereignty of the Union was represented by the 
States-General, consisting of about fifty deputies appointed 
by the provinces. The deputies held their seats som% for 
life, others for six years, three, and one year. In two 
provinces the office was held during pleasure. 

“ The States-General had authority to enter into treaties 
and affiances to make war and peace, to raise armies and 
equip fleets, to ascertain quotas and demand contributions, 
but unanimity in the sanction of their constituents in all 
these cases were required. The States-General also had 
authority to appoint and receive ambassadors, to provide 
for the collection of duties on imports and exports, to regu- 
late the mint with a saving of Provincial rights, to govern 
as sovereigns the dependent territories. No province coufd, 
except with the general consent, enter into a foreign treaty. 
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nor establish imposts injurious to others, nor charge their 
neighbours with higher duties trtan their own subjects.” 

The federal administration was strengthened by a Council Co^cu of 
of State, a chamber of accounts with five colleges of 
admiralty. 

*The executive magistrate was the Stadtholder, who at stadtholder. 
the time when Madison wrote was an hereditary prince. 

“ His principal weight and influence in the republic,” 

Madison considered, " arose from his independent title, 
his great patrimonial estates, his family connections with 
some of the chief potentates of Europe, and more than all 
perhaps from his being stadtholder in the several provinces 
as well as for the union.” In the former capacity he 
appointed town magistrates under certain regulations, 
executed provincial decrees, presided when he pleased in 
the provincial tribunals and possessed the power of pardon. 

As Stadtholder of the union he had considerable preroga- Prerogative., 
tives. In his political capacity he was entitled to settle capacity, 
disputes between the provinces when other methods failed, 
to assist at the deliberations of the States-General and at 
their particular conferences, to give audiences to foreign 
ambassadors, and to keep agents for his particular affairs 
at foreign courts. 

In his military capacity he commanded the Federal troops, Military 
provided for garrisons and generally regulated military capaclty ' 
affairs, disposing of all appointments from colonels to ensigns, 
and of the government and posts of fortified towns. 

He was also admiral-general, and superintended and Admiral- 
directed everything relative to naval forces and other naval 
affairs, presided in the admiralties in person or by proxy, 
and appointed lieutenant-admirals and other officers, and 
established councils of war whose sentences were not 
executed till he approved of them. 

Madison was emphatic in his condemnation of this condemnation 
confederacy. It displayed imbecility in government, discord by 0 ^^^. 7 
3jn6ng the provinces, foreign influence and indignities, 
a precarious existence in peace and peculiar calamities in « 

war. Hm quotes from Grotius, that nothing but the hatred 
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of his countrymen to the JJouse of Austria kept them from 
being ruined by the vices of their Constitution. 

The defects of the Constitution as demonstrated by its 
history showed a jealousy among the provinces which para- 
lysed the union. A refusal of the provinces to raise con- 
tributions resulted in some of *the provinces, such as 
Holland, furnishing their quota and subsequently obtaining 
reimbursement from the others, even by force. 

The union, in fact, could never have continued to exist 
without the stjroug controlling force of the Stadtholder. 

The conclusion that 4 Madison arrived at was, that a 
sovereignty over sovereignty, a government over govern- 
ments, a legislation for communities as contradistinguished 
from one over individuals, as it was a solecism in theory so 
in practice was subversive of the order and ends of civil 
polity by substituting violence in place of law and the 
destructive coercion of the sword in place of the mild and 
salutary coercion of the magistracy. 

From the views expressed in “ The Federalist,” it seems 
clear that all existing forms of modern confederacies, 
including their own, were viewed with profound dissatis- 
faction by its authors. A Constitution to satisfy the needs 
of the people must be built on different lines. Its founda- 
tions must be laid deep, and its main springs of energy must 
be drawn from the American people as a whole, and not 
from the States. 



CHAPTER V 

* THE CONSTITUTION OF THE LEGISLATIVE POWER 

The legislative power of the United States is vested in a Legislative 
Congress of the United States consisting of a Senate and a power * 
House of Representatives. It is the first power created 
under the Constitution. 

The Senate 

The title of Senate was taken from that great body which The senate, 
for years directed the destinies of Rome, perhaps the most 
remarkable assembly that the world has ever seen, a great 
Sovereign Council which controlled every branch of adminis- 
tration and nearly all matters of legislation also. In 
foreign affairs the power of the Roman Senate was absolute 
except in declaring war or concluding treaties of peace, and 
in matters submitted to the votes of the people. In its 
Judicial capacity it was a Court of Justice for the trial of 
extraordinary offences. 1 

The Senate of the United States, which is the Second one-third 
Chamber, is composed of two Senators from each State 
chosen by the State Legislature for a period of six years. tw ° yearf * 
In 4910 it was composed of ninety-six members ; two 
Senators for each of the forty-eight States. A Senator is 
entitled to one vote in the Senate. 

The Constitution directed that after the Senators first 
assembled as a result of the first election, they should be 
divided as equally as might be into three classes. The 
seats of those of the first class were to be vacated at the 
expiration of the second year, those of the second class at 
the expiration of the fourth year, and those of the third 
class at the expiration of the sixth year. It was also arranged 
when the Constitution was established that the two senator- 
ships from the same State should not be vacated at the 
same time. 

‘^iddelfs History of Rome , Vol. I, pp. 427-30. 
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Should a vacancy happen by resignation or otherwise 
whilst the Legislature of any State was in recess, the State 
Executive was empowered to make a temporary appoint- 
ment until the meeting of the Legislature, which was then 
authorised to fill the vacancy. 

No person was declared eligible for the office of Senator 
who had not reached the age of thirty or had been less than 
nine years a citizen of the United States. When elected 
he was required to be an inhabitant of the State for which 
‘he was chosen v 

” The more advanced age and longer period of citizenship 
.required for the senatorial qualification," said ‘ The 
Federalist,’ “ was justified on the ground of the' nature of the 
senatorial trust, which required greater extent of information 
and stability of character, and therefore it was provided that 
the Senator should have reached a period of life which was 
most likely to supply these advantages, and further since he 
participated immediately in transactions with foreign 
nations it was thought that he ought not to be eligible to the 
office unless he were weaned from the prepossessions and 
habits incident to foreign birth and education. Therefore 
the period of nine years was fixed on, which appeared to be 
a ‘ prudent mediocrity ’ between a total exclusion of adopted 
citizens and an indiscriminate and hasty admission of them 
which might create a channel for foreign influence in»the 
National Councils." 

The appointment of Senators by State Legislatures was 
" recommended by the double advantage of favouring a 
select appointment and of giving to the State Governments 
such an agency in the formation of the Federal Government 
as must secure the authority of the former and may form 
a convenient link between the two systems .” 1 

" The equality of representation,” further said ' The 
Federalist,’ “ which each State possesses in the Senate was 
the result not of theory, but of a spirit of amity and that 
mutual deference and concession which the peculiarity at 
our situation rendered indispensable.”* 

1 “ The Federalist." No. Ixii. 2 Ibid. 
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In fact, the small States wouldrfiever have assented in the 
Convention to the preponderating influence of the larger 
States if they had had a representation only proportionate 
to -population. 

''The equal vote was, a constitutional recognition of the other 
portion of sovereignty remaining in the individual States, * *‘ 

and an instrument for preserving that residuary sovereignty, 

, and therefore was acceptable to the large States, who would 
be sedulous to guard against an improper consolidation of 
the States into one simple republic.” 

Again ^ it was an additional impediment on improper impediment 
legislation, since the concurrence of a majority of the States wl^utjoa!* 
as well as of the people was required. 

“ If the complicated check on legislation were considered to 
prove as injurious, as beneficial, by impeding legislation, the 
facility and excess of law-making seemed to be the disease 
to which the Governments of the American people were 
most liable.” 1 

“ The necessity of a Senate was not less indicated,” L*»»n. 
Madison argued in “ The Federalist,” “ by the propensity 
of all single and numerous assemblies to yield to the impulse 
of sudden and violent passions and to be seduced by factious 
leaders into intemperate and pernicious resolutions.” 

“ Examples on this subject,” he added, “ might be cited 
without number, and from proceedings within the United 
States as well as from the history of other nations. But 
a position that will not be contradicted need not to be 
proved. All that need be remarked is that a body which 
is to correct this infirmity ought itself to be free from it, and 
consequently ought to be less numerous. It ought, more- 
over, to possess great firmness and consequently ought to 
hold its authority by a tenure of considerable duration.” * 

The necessity of a strong Second Chamber was also further 
emphasized on the ground that no small share of the embar- 
rassments of America were to be charged on the blunders 
oMhe Government of the United States. 

1 "The Federalist," No. lxii. 

* Ibid. * 
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Madison attributed stu^i blunders to the heads rather 
than the hearts of most of them. " What, indeed," he asks, 
" are all the repealing, explaining and amending laws which 
fill and disgrace our voluminous codes but so many monu- 
ments of deficient wisdom, so many^ impeachments exhibited 
by each succeeding against each preceding session, so many 
admonitions to the people of the value of those aids which 
may be expected from a well-constituted Senate ? ” 1 

In the existence of this body “ The Federalist ” expected 
to find that rock on which the Constitution might rest. “ No 
Government," it concluded, “ any more than an individual 
•will long he respected without being truly respectable, nor 
be truly respectable without possessing a certain portion of 
'order and stability.” 2 

Time*, pitce, Article 1, section 4, of the Constitution empowered Con- 

and manner x 

aiecSor^or 6 ress *° ma ^e or alter the State regulations as to the times, 

the Senate, place and manner of holding elections for the Senate except 
as to the places of choosing Senators. 

In 1866 Congress enacted that each House of a State 
legislature should first vote separately for the election 
of a Senator ; then should the two branches of the Legisla- 
ture not agree a joint meeting of the two Houses was required 
to be held and a joint vote taken. A majority of all 
members elected to both Houses was required to be present 
and vote. • 

indirectly In practice a candidate for the Senate is now frequently 

sometimes x 4 ^ 

popularly chosen indirectly by the popular vote, through the practice 
adopted of submitting candidate’s claims to party Con- 
ventions when they meet to choose candidates for the State 
Legislatures. The candidate for the Senate whose claim 
receives most support at the Convention obtains his party’s 
influence, when the time comes for his Legislature to choose 
a Senator, because future members of the State Legislature 
have beforehand pledged themselves to his support. Although 
the letter of the Constitution is observed, its spirit is dis- 
regarded. The State Legislatures cannot be said to be 

1 Ibid. 

* Ibid. * 
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untrammelled in their choice was intended. The best 
man, it was originally thought, would be chosen, not the 
best party man — not necessarily interchangeable terms. 

This method of indirect popular election has not altered 
the Senator's representative character. He is still peculiarly 
the State representative. 

The Senate possesses legislative, executive and judicial 
powers : under its executive powers may be classed its 
treaty-making functions, its advice and assent being 
essential to the making of any treaty by the President. 
Two-thirds of the Senators present in the Senate must 
concur in order to render a treaty of any validity. 

•Thus the Treaty of Peace between the Queen Regent of 
Spain and the President of the United States signed by 
Commission in Paris 10th Dec., 1898, was ratified by the 
Senate 6tli February, 1899. A two-thirds majority of the 
Senate is also essential to the ratification of any convention for 
the acquisition or alienation of territory by the United States. 

The advice and consent of the Senate is required to the 
appointment of ambassadors and other public ministers, and 
consuls and judges of the Supreme Court and all other officers 
of the United States whose appointments are not otherwise 
provided for in the Constitution, and which may be 
established by law. 

In jts judicial capacity the Senate possesses the sole power judicial 
of trying impeachments. When sitting for this purpose capacity * 
every Senator is required to take an oath or affirmation. 

If a President of the Republic be tried by the Senate Trial of 
the Chief Justice must preside. No person can be convicted Prcsident * 
on impeachment without the concurrence of two-thirds of 
its members present. 

The Vice-President acts as President of the Senate, but vu*- 
he possesses no vote except the voting be equal. When Present of 
absent or when exercising the office of President of the Scnate * 
United States, the Senate is at liberty to choose a President 
pr<± tempore . 

No judgment on impeachment extends further than judgment on 
to declare -the guilty person's removal from office, but 

4— (a 125) 
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amounts to a disqualification to hold and enjoy any office 
of honour, trust, or profit, under the United States. 

A party who has been convicted on impeachment is still 
Luwuty of liable to indictment, trial, judgment, and punishment 
convicted, according to law. 

The power of impeachment which was adopted from 
England has always been highly prized by the States as a 
weapon to check abuses in the executive, and most of the 
. States’ Constitutions contain clauses incorporating it as part 
of their fundamental law. 

The Constitution of ' New Hampshire, for instance, 
power in ‘ empowered its Senate to try impeachments for bribery, 
constitutions, corruption, malpractice, or maladministration in offices. 

Arkansas renders its Governor and all State officers, judges 
of the Supreme Court and Circuit Courts, chancellors, and 
prosecuting attorneys liable to process. One president of 
the United States, Andrew Johnson, has impeached, but 
was acquitted owing to a failure to attain the requisite 
two-thirds majority of the Senate. 

The last person so convicted was a judge of a Federal 
Court who abused his office for the acquisition of land on 
illegal conditions. In January, 1913, he was declared by 
the Senate to be for ever unfit and incapable of holding any 
office of honour or profit under the Government of the 
United States of America. 

imgMdunent The last person impeached in England was Lord Melville 
MeiviUe. in 1806. The proceedings in his case terminated in' an 
acquittal on all charges by a majority of the Lords. 1 

In England the Government generally exercises much 
discretion in explaining its dealings with foreign powers to 
Parliament. It is often complained that the House of 
Commons for this reason cannot adequately control foreign 
policy. There are reasons for and against too much candour. 
In the United States the Senate, or rather its Committee of 
committee Foreign Relations, usually receives the confidence of the 
Reuttons" executive early in any negotiations, and is consequently,, in 
a position to assure the President beforehand of the Senates’ 

1 Howells, State Trials , Vol. 39. 
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support. This is especially useful when a treaty is under 
discussion. The Senate can hold a secret session when 
necessary. The Senate may amend any treaty that it 
does not thoroughly endorse, and it occasionally acts by 
making amendments. 

A Senator on taking his seat binds himself by an oath senator 
or affirmation to support the Constitution, but no religious affirmation, 
test is required. During the period of his membership he 
cannot be appointed to any civil office under the authority 
of the United States which has been created or whose 
emoluments have been increased during such period. A 
person holding any office under the United States cannot 
be a Senator. 

A Senator receives a salary of $7,500 per annum, besides salary of. 
an allowance of 20 cents per mile for travelling expenses for 
one journey to and from Washington ; $1,500 for clerk hire, 
and a sum for stationery. The Constitution directed that 
Senators and Representatives should receive a com- 
pensation for their services to be ascertained by law to be 
paid out of the Treasury. Payment of members has, 
therefore, existed from the earliest days. 

A Senator in all cases, except treason, felony, and breach Privilege® of. 
of the peace, is privileged from arrest during his attendance, 
and in going to and returning from the Senate. He cannot 
be questioned elsewhere for any speech or debate in the 
Senate. 

The Senate is a judge of its own election returns and the judge 
qualifications of its members. A majority of its members 
constitutes a quorum for the purpose of transacting business, returns * 
although a smaller number is empowered to adjourn from 
day to day, and may be authorised to compel the attendance 
of absent members in such manner and under such penalties 
as the Senate may provide. 

The Senate determines its own rules of procedure, and Ruie» of 
may punish its members for disorderly behaviour, and with procedure ‘ 
th^ concurrence of two-thirds, expel a member. 

It keeps a journal of its proceedings, and may from time 
to time publish it, excepting such parts as may in 
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judgment require secrecy : (ihe yeas and nays of the members 
must at the desire of one-fifth of those present be entered 
in the journal. The names of Senators for this purpose are 
called alphabetically. No time limit applies to speakers 
nor is the Closure in force. 

Whilst Congress is in session the Senate cannot adjourn 
without the consent of the House of Representatives for 
more than three days, nor to any other place than that 
in which i^he two Houses are sitting. 

When ‘the President of the United States meets the Senate 
in the Senate Chamber for the consideration of executive 
business, his seat is on the right of the presiding officer. 

Confidential communications made by thfe President to 
the Senate are kept secret, so are treaties until the injunction 
of secrecy is removed by resolution. 

The Senate, as a Second Chamber, has been highly 
extolled by competent observers. It is admittedly 
strong ; as representing the States it has been assured of 
that solid support which neither a nominated or hereditary 
chamber can possess. Chosen in a manner different from 
the House of Representatives and elected for a longer term, 
it has rarely been the subject of such vigorous attack by the 
popular Assembly as the House of Lords has been in the 
United Kingdom. 

The history of the revolutionary movement during the 
French Revolution of 1789 is often referred to as a modern 
instance of the necessity of a Second Chamber. But the 
framers of the United States’ Constitution looked elsewhere. 
Its necessity was demonstrated by the history of their own 
States, and based upon philosophic reasons. Where a 
State is ruled by one of its political parties the best legisla- 
tion generally results from criticism and argument ; if this 
be stifled disaster inevitably follows. Public opinion is 
often wrong in the beginning, but always right in the end. 
True public opinion takes time to mature. “ The 
Federalist,” states this argument thus — a 

" As the cool and deliberate sense of the community ought 
in all governments and actually will in all free governments 
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ultimately prevail over the view? of its rulers, so there are 
particular moments in public affairs when the people, 
stimulated by some irregular passion, or some illicit advan- 
tage, or misled by the artful misrepresentation of some 
interested men, may call for measures which they them- 
selves will afterwards be the most ready to lament and 
condemn. In these actual moments how salutary will 
• be the interference of some temperate and respectable body 
of citizens in order to check the misguided career and to 
suspend .the blow meditated by the people against them- 
selves until reason, justice, and truth can regain their 
authority over the public mind. What bitter anguish 
would not the people of Athens have often escaped if their 
Government had contained so prudent a safeguard against 
the tyranny of their own passions! 

" Popular liberty might then have escaped the indelible 
reproach of decreeing to the same citizen the hemlock on 
one day and statues on the next. The people can never 
wilfully betray their own interests, but they may possibly 
be betrayed by the representatives of the people, and the 
danger will be inevitably greater where the whole legislative 
trust is lodged in the hands of one body of men than where 
the concurrence of separate and dissimilar bodies is required 
in every public act.” 

The House of Representatives 

The House of Representatives is the first or popular Hou«e of 
chamber chosen every second year by the people of the t)v« e,enta ' 
several States. The Constitution declared that the electors 
in each State should possess the same qualification that was 
requisite for election of the most numerous branch of the 
State Legislature. There is consequently no Federal franchise. 

Writing of the franchise, Madison said : " The definition s u ar»ge 
of the right of suffrage is very justly regarded as a fundamen- Fe<krtiLt." be 
tal article of Republican government. It was incumbent 
on the Convention, therefore, to define and establish this 
right in the Constitution. To have left it open for the 
occasional regulation of the Congress would have been 
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improper, for the reasons *just mentioned. To have sub- 
mitted it to the legislative discretion of the States would 
have been improper for the same reason, and for the addi- 
tional reason that it would have rendered too dependent on 
the State Governments that branch of the Federal Govern- 
ment which ought to be dependent on the people alone. 
To have reduced the different qualifications in the different 
States to one uniform rule would probably have been as « 
‘dissatisfactory to some of the States as it would have been 
difficult to the' Convention. The provision made by the 
Convention appears, therefore, to be the best that lay within 
their option. It must be satisfactory to every xState because 
.it is conformable to the standard already established or 
that may be established by the State itself. It will be safe 
to the United States because being fixed by all the States' 
Constitutions, it is not alterable by the State Governments, 
and it cannot be feared that the people of the States will 
alter this part of their Constitution in such a manner as to 
abridge the rights secured to them by the Federal 
Constitution." 1 

The legal qualification for membership of the House of 
Representatives demanded by the Constitution was that 
a representative must have attained the age of twenty-five, 
and for seven years been a citizen of the United States. 
At the time of his election he was required to be also an 
inhabitant of the State for which he was chosen. 

The system of biennial elections was adopted. Frequent 
elections were declared at the accession of William III 
as among the fundamental rights of the people of England, 
and the principle was later on carried into effect by the 
establishment of triennial parliaments. It was thought, 
however, that biennial elections would better serve all the 
purposes of the United States' Constitution. In the States 
in 1789 varying periods existed for the duration of the 
Legislatures. In Connecticut and Rhode Island the periods , 
were half-yearly ; in South Carolina biennial, but elsewhere 
a system of annual elections prevailed. 

1 " The Federalist/* No. lii. 
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The original House of Representatives consisted of sixty- origin.! 
five Representatives. Of these New Hampshire elected R°p««Ma- 
three, Massachusetts eight, Rhode Island and Providence ,ve ’’ 
Plantation one, Connecticut five, New York six, New Jersey 
four, Pennsylvania eigjrt, Delaware one, Maryland six, 

Virginia ten, North Carolina five, South Carolina five, and 
Georgia three. 

The Constitution provided that a census should be taken Provision for 
of the population of the States within three years after the 
first meeting of Congress, and within every subsequent term 
of ten years in such manner as Congress should by law direct, 
and further provided for the apportionment of Representa- 
tives and direct taxes amongst the State according to their 
respective numbers, prescribing how this should be effected. 

In 1868 representatives were apportioned amongst the 
States according to their respective numbers, counting the 
whole number of persons in each State, excluding Indians 
not taxed (14th amendment, 2nd section). 

The Constitution provided that the number of Repre- 
sentatives should not exceed one for every thirty thousand, 
but each State was to have one Representative at least. 

In 1891 the number of Representatives was fixed at 356, 
according to the census. This number was determined 
without regard to any precise ratio of representatives to 
population. In 1909 the number of representatives was 
391. 

It has been the practice to admit territorial delegates Territorial 
from territories which have not been advanced to the delegates ' 
dignity of States. The delegates have no right to vote 
but only to sit and speak. 

The State, when Congress has allotted it its proper quota congres»ionai 
of Representatives, fixes the districts for which the “ rot ’' 
Representatives are to be elected. These districts are called 
congressional districts. 

When a vacancy occurs in the representation the Governor 
issues a writ for a new election, which must then be held. 

A member who wishes to resign effects his resignation by 
intimating his intention to the Governor of his State. 
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suffrtfe. It has already been mentioned that the electoral franchise 
is the same as that required for electing a member to the 
more numerous branch of the State Legislature. As the 
States can fix the franchise for their State Legislatures, they 
can widen the Federal franchise or .limit it by widening or 
limiting their own. They have gradually adopted the former 
R««on* for course. A reason for this may be discovered in the proviso 
iranchiie. to the 14th Amendment, which declares that when the right 
to vote at any election for the choice of electors for President 
and Vice-president of the States, Representatives in Con- 
gress, the Executive and Judicial Officers of a State, or the 
members of the State Legislature is denied to any of the 
male inhabitants .pf such State being twenty-one years of 
age and citizens of the United States, or in any way abridged 
except for participation in rebellion or other crime, the 
basis of representation therein shall be reduced in the pro- 
portion which the number of such male citizens bears to the 
whole number of male citizens twenty-one years of age in 
such States. 

Since a State naturally desires to have the fullest voice 
in the national affairs, it is certainly not inclined to limit its 
franchise, since any such limitation would operate to limit 
the Federal franchise. 

TimM, places, Article 1, section 4, of the Constitution provided that the 

and manner . * 

elections 11 * ^ mes < places, and manner of holding elections should* be 
prescribed by each State, but Congress might at any time 
by law make or alter such regulations. This Congress 
did. 

After its election the House of Representatives does not 
meet until the December of the following year. The' 
President, however, can convene it earlier if he chooses for 
an extraordinary session. In practice the old House sits 
and acts for some time after the new House has been 
elected. 

The speaker. The House of Representatives chooses its Speaker and all 
its other officers, including the Sergeant-at-Arms, who is thd 
treasurer of the House. The Speaker is considered a great 
official. He receives a salary of $12,000 a year. In taking 
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his seat he takes an oath or affirmation of fidelity to the 
Constitution. The Speaker is an official whose title has 
been copied from that of the Speaker of the English House 
of Commons, but unlike the Speaker of the House of 
Commons, he is a party leader, and is expected to use his 
power to forward the business of his party. The committees committee* 

r . , „ * % • . . • , of the House. 

of the House are partly chosen by him ; at one time he 
chose them all. Some of the former powers possessed by 
Speakers are now exercised by a committee. At Westmin- 
ster the conduct of the House of Commons subject to its 
standing orders rests with the political leader of the House 
who settles it in consultation with the Chief Whip. 

The present system of Standing Committees was first 
introduced in the House of Commons in 1883. The present committee*, 
practice is for four Standing Committees to be appointed 
each session to consider such bills relating to law and courts 
of justice and legal procedure, and to trade, shipping, 
manufactures, and agriculture as may be committed to 
them, and to business referring especially to Scotland. The 
Standing Committees are nominated by a Committee of 
Selection, consisting of the Chairman of the Select Committee 
or Standing Order Committee, and ten others nominated by 
the House at the beginning of each session. 

The chairman of each Standing Committee is appointed 
fronf a chairman's panel nominated by a Committee of 
Selection. Select Committees are subject to regulation by 
standing orders. They are variously appointed, sometimes 
partly by the member in charge of a bill, sometimes wholly 
or partly by the Committee of Selection, but usually by the 
whole House. A Committee of the whole House consists 
of the House sitting in a less formal manner. The Chairman 
of Committees then takes the place of the Speaker. 1 In 
the United States the bulk of the work of the House is done 
by committees, which are extremely numerous. 

Congress, after sitting in the autumn after its election Session* ot 
inf the previous year, adjourns at Christmas for a recess, and Coagresi * 
then continues on in session till the July or August following. 

1 Ilbert’s Legislative Methods and Forms, p. 214. 
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In December there is a fr«eh sitting, which is continued 
until the 4th March. .The two sittings are respectively 
known as the long and short session. 

In the House of Commons bills expire at the end of each 
session, but this is not the case in Qpngress, where bills are 
carried over from the long to the short session. 

A suggestion has been made that a similar practice should 
be introduced in the House of Commons, but the same 
pressing reason does not appear as exists in the United 
States, where the whole working life of Congress, as a rule, 
does not extend longer than twelve months. 

• All members of the House of Representatives receive 
payment for their services. The salary and allowances are 
the same as those of a Senator. {Ante, p. 51.) 

Although the principle of payment of members has so 
long existed in the United States, it was not until the 
summer session of 1911 that it was adopted by the House 
of Commons. The principle was then approved by a resolu- 
tion of the House, and the amount voted in a committee of 
supply. 

Members of the House of Representatives, like Senators, 
are in all cases except treason, felony, and a breach of the 
peace, privileged from arrest during their attendance at 
the session of the House, and in going to or returning from 
it. They cannot be questioned in any other place for%ny 
speech or debate in the House. 

This provision of the Constitution was directly borrowed 
from Article V of the Articles of Confederation, and this in 
turn was borrowed from the British Constitution. Similar 
provisions appear in many of the State Constitutions. The 
House of Commons’ privilege renders immune the persons 
of its njembers during the continuance of the session, and 
for forty days before its commencement and after its 
conclusion. 

“ The object of the privilege was doubtless to secure the 
safe arrival and regular attendance of members on tlffe 
scene of their parliamentary duties. The privilege itself 
may perhaps relate back to the Saxon rule that such persons 



% CONSTITUTION OF LEGISLATIVE POWER 59 

as were on their way to the gemot were in the king’s peace. 

It was never held to protect members from the consequences 
of treason, felony, or breach of the peace.” 1 The privilege 
of immunity does not extend to the writing and publishing 
of seditious libel, nor. to any indictable offence, nor to 
contempt of court. 

As in the case of Senators no member of the House during pisquaimca- 
the time for which he is elected may be appointed to any lons ’ 
civil office under the authority of the United States which 
shall have been created or the emolument whereof shall 
have been increased during such time, and no person holding 
any office under the United States shall be a member of the 
House during its continuance. (Article I, section 6.) 

The House of Representatives is master of its own internal Master of 
affairs. It has power to determine the rules of its proceedings, procedure, 
punish its members for disorderly behaviour, and with the 
concurrence of two-thirds of its members to expel a member. 

A majority of its members constitutes a quorum to do 
business, but a smaller number may adjourn from day to 
day, and may be authorised to compel the attendance of 
absent members who may be required under penalties. 

The House is bound to keep a journal of its proceedings and journal of 
publish it except such parts as it may not deem desirable on * ° use ‘ 
the grounds of secrecy. In this journal the yeas and nays 
of^he members on any question if a fifth of the members 
present desire it must be entered. The House cannot 
adjourn whilst Congress is in session for more than three 
days without the consent of the Senate, nor to any other 
place than that in which the two Houses are sitting. 

The House possesses the sole power to impeach, as does Power to 
the House of Commons. Under circumstances that will impeach * 
hereafter be explained, the choice of a President may occa- 
sionally devolve upon it. (Post, p. 64.) The House judges 
its own election returns and the qualifications of its members. 

In considering this body with its powers of internal Likeness to 
^management a general likeness is observable to the House of c^mSonl. 
Commons. There are, however, points of difference. Whilst 

1 Anson, Law and Custom of the Constitution , 4th Edition, 156 (1911). 
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a power to expel members exists in both Houses, a two- 
comm moa- thirds majority is required in Congress, a bare majority is 

Bogush sufficient in the House of Commons. The keeping of a 

jounui. journal of the proceedings is a feature common to both 
Houses. The English Commons Journal commenced in 
1547. 

iS&'decUOT Whilst the House of Representatives retains its right to 
petitions. judge election returns, the House of Commons has resigned 
most of its, former powers. Under the Parliamentary 
Electors Act, 31 & 32 Viet., c. 125, and the Amending Act, 
42 & 43 Viet., c. 75, the trial of election petitions in the 
United Kingdom takes place in England before two judges of 
the High Court in the borough or county where the repre- 
sentation is at issue. The judges, after a trial, certify their 
decision to the Speaker, and their decision cannot be 
questioned. Notwithstanding these Acts, the House of 
Commons is still entitled to examine as to the existence 
of a legal disqualification. The need to remove the trial 
of election petitions from the political to the judicial sphere 
has never been felt to the same extent in the United States 
as in Great Britain owing to the shorter period for which the 
House of Representatives sits and the lesser political weight 
attaching to the position of a representative. Prior to the 
Parliamentary Electors Act, the trial of election petitions 
by a committee of the House of Commons led to graVe 
corruption, abuses. The scandal of corruption among members of 
a legislative body has always greatly excited public 
opinion. A legislator, like Caesar’s wife, should be above sus- 
picion. As early as 1808 Congress passed an Act declaring 
that no Member of Congress should directly or indirectly, 
himself or by any other person, undertake or enjoy any 
Government contract with any officer of the United States on their behalf, 
or with any person authorised to make contracts on 
the part of the United States. The offence named was 
constituted a misdemeanour punishable by fine, 
ugjetatkm In 1853 further legislation was passed, and both Senators 
and Representatives were declared liable to indictment 
for misdemeanour if for compensation certain or contingent 
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they prosecuted any claim against the United States or 
assisted in the prosecution of any claim or received any 
gratuity or share or interest in any claim from any claimant 
against the United States with intent to asfeist or in 
consideration of having assisted in the prosecution 
of it. 

The provision did not apply to the prosecution or defence 
of any action or suit in any judicial court of the United 
States. 

In the House of Commons the acceptance of office of ^’£ ufioa ‘ 
various kinds disqualifies a member. The statute, 6th Anne houm of 
c. 7, section 25, enacts that no one shall be capable of election 
who has accepted from the Crown any new office created 
since 1705. Another section, section 26, enacts that the 
acceptance of any office of profit under the Crown by a 
member of the House of Commons shall avoid his election, 
but he shall be eligible for re-election. The Statute, 22 
George III, c. 45, renders void the election of any person 
who directly or indirectly himself, or through the interven- 
tion of a trustee holds or undertakes any contract or com- 
mission for or on account of the public service and imposes 
a penalty of £500 a day upon any person who sits and 
votes whilst thus disqualified. There are many other 
disqualifications. 1 

yhese penal provisions originated in the desire of the 
House of Commons to curb the power of the Crown and its 
ministers. 

At one time Sir Robert Walpole was accused with reason Bribery, 
of having carried on government by a regular payment of 
bribes. Lord North employed the Secret Service money 
and money that the King had saved from the civil list in 
influencing members of Parliament. 2 

Hamilton, in " The Federalist,” refers to this : “ The Hamilton'* 
venality of the British House of Commons has been long a vtew *‘ 
topic of accusation against that body in the country to which 
• 

1 Anson, Law and Custom of the Constitution. Vol. I f Chapter iv, 

4th Edition, revised 1911. 

# Correspondence of George III with Lord North, Vol. II, 421-42. 
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they belong as well as in this, and it cannot be doubted that 
the charge is to a certain extent well founded .” 1 

The provisions of the United States' Constitution and 
subsequent . legislation have been directed not only as a 
check upon the executive, but for the purpose of putting 
an end to that form of corruption 'known as bribery, the 
acceptance of which debases the member and brings discredit 
upon the assembly to which he belongs. In estimating the 
political value of the House of Representatives it is con- 
sidered to have little or no real power and to possess but an 
extremely small' influence . over the people. Occasionally 
when some extraordinary and sensational measure is intro- 
duced in the House by some active Representative it becomes 
a nine days’ wonder only to fall flat after the first period of 
excitement. Among such measures may be instanced 
Mr. J ones’ Bill for the declaration of the Independence of 
the Philippine Islands, and a recent proposal to make a 
marriage between a black and a white American illegal. 

The people of the United States do not set their hopes 
at all in the labours of the House of Representatives. The 
real power is elsewhere. 

1 “ The Federalist/' No. lxxvi. 



CHAPTER VI 

THE EXECUTIVE 5OWER OF THE UNITED STATES 

The word power is used here as elsewhere in three different Power, the 
senses in the United States 1 Constitution. It includes the iTthf 1 5 °*' 
method of creating the power, the authority conferred by ns u ° n ’ 
the power when created, and the exercise of the authority 
when created. Thus the executive power means the 
method prescribed for the election of a President in whom 
the executive power with one or two exceptions is vested, 
the authority with which he is endowed, and the exercise 
of the authority within the limits of the Constitution. 

The President of the United States must be a natural- Per»on» 

capable of 

born citizen, who has attained the age of thirty-five, and bein ? 
he must have been for fourteen years a resident of one of m ** 8 * 
the United States. 

The method prescribed for his election is as follows : Method of 
Each State of the Union appoints as its legislature directs a ecclon * 
number of electors equal to the whole number of Senators and 
Representatives which the State is entitled to in Congress ; 
but no Senator or Representative holding an office of trust 
or jjrofit under the United States is eligible to be an elector. 

The twelfth article of the amendment to the Constitution 
requires these electors to meet in their respective States 
and to vote for ballots for a President and Vice-president, 
one of whom at least must not be an inhabitant of the same 
State with themselves. They must name in their ballots 
the person who is voted for as President, and in distinct 
ballots the person who is voted for as Vice-president. Dis- 
tinct lists must be made of all the persons voted for as 
President, and of all persons voted for as Vice-president and 
of the number of votes for each. The lists must be signed and 
certified, and transmitted sealed to the seat of the Govern- 
ment of the United States, directed to the President of the 
Senate. The President of the Senate then, in the presence 

63 . 
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of the Senate and the House of Representatives, opens all 
the certificates and the votes are counted. The person who 
obtains the greatest number of votes for President is Presi- 
dent, provided that he has obtained a majority of the whole 
number of electors appointed ; if no person has secured the 
y n> n 0 £tot re< l u i re d majority, the House of Representatives chooses 
immediately by ballot from the persons having the highest 
numbers of votes not exceeding three on the list of those 
voted for as President. 

. In this .choice of the President, the votes are taken by 
obMrv«d. States, the Representation from each State "having one vote. 

A quorum of the House for this purpose consists of a member 
or members from two-thirds of the States and a majority 
of all the States' is necessary to a choice, 
vice-president • Should the House of Representatives not choose a 
WJumoJ President, whenever the right of choice devolves upon it 
twJT“* nta ’ b e f° re the fourth day of March next following, the Vice- 
president acts as President as in the case of the death or 
other constitutional disability of the President. 

Before the passing of the twelfth amendment, the person 
Amendment, who received the most votes was deemed to have been 
elected President, and the person who stood second. 
Vice-president . 1 

iiie object The method of double election was devised to secure a 

of the 

fou uc choice of the best man for the Presidency. It was thought 
the Presidential electors would be chosen for their merits, 
and would be more likely to agree upon a better person 
than the people : the method, however, has not worked 
as its promoters hoped. The Presidential electors have 
become merely party nominees, who are pledged in advance 
to vote for some particular candidate. The way this has 
occurred has been as follows — 

piminuhcd It was left to each State to provide as their Legislature 
oi elector” directed for the election of the electors. Some States 
originally appointed the electors through their State Legis- 
latures, but others left the matter to popular election. 
Gradually, however, all the States adopted the more 
1 Post, p. 146. 
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democratic course, and at the present time a single popular 
vote is taken throughout the States. The whole of the electors 
on one ticket are now generally voted for by one or other 
of the great parties, each party supporting the ticket of 
electors pledged to vote for its particular candidate. The 
electors have, therefore, Jong ceased to be persons exercising 
an independent choice ; they are mere nominees for the 
execution of a party trust. 

The polling for the Presidential electors takes place on the Pouing for 

i • g* * a i Presidential 

same day throughout all the States, and is fixed at an early elector*, 
date in the month of November. 

Amongst the many exciting elections for the Presidency, Elections -oi 
one curious one that took place in 1876 may be mentioned, presidents 
The Republican candidate was Mr. Hayes, and Mr. Tilden, 
the Democratic. The former secured his electoral list in 
17 out of a total of 38 States, with an aggregate of 163 
electors ; the latter secured an electoral list of 17 States, 
with an aggregate of 184 electors. The returns in 4 States, 
were disputed ; two sets of electors had been chosen, and 
each claimed to be the qualified electors for the 4 States 
The electoral votes of these States numbered 22 : since the 
total number of electors was 369, should any one set of 
electors out of the four have been properly chosen, the 
Democratic candidate had obtained a majority of the elec- 
toral votes, since he was only one short. If the Republican 
canAdate had secured them all, he would have a majority 
of one. 

The Constitutional deadlock was solved by the passing The Electoral 
of an Act of Congress, which constituted an electoral com- Commi * ,4on -‘ 
mission of five Senators, five members of the House of 
Representatives, and five justices to decide the validity ol 
the double returns. The Senate nominated three Republi- 
cans and two Democrats, the House of Representatives 
nominated two Republicans and three Democrats : the 
Senate at the time was Republican and the House of 
Representatives Democratic. Of the four judges, two were 
Republican, two Democratic ; but they had power to choose 
a fifth judge, and they chose a Republican judge. 

5— (3125) 
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All the points in dispute were settled by a majority of 
one in favour of the Republican electorate. Mr. Hayes, it 
was declared had received 185 votes and his opponent 184. 

In 1887 Congress passed an Act that provided that each 
State should appoint a tribunal to declare what votes were 
legal where double returns were rqade. Failing the estab- 
lishment of such a tribunal, the power was left to the two 
Houses of Congress. 

On the death, resignation, or incapacity or removal of 
the President, the Vice-president succeeds him. On the 
death of a Vice-president who has thus succeeded to the 
Presidency, the Secretary of State succeeds, and, in turn, 
other officers of the Government, according to their relative 
rank. 

' The Vice-president has few functions. He acts as Presi- 
dent of the Senate, but possesses no vote unless the Senate 
be equally divided. 

The office of a Vice-president has been described as super- 
fluous. Hamilton found its model in the Lieutenant- 
Governor who, under the State Constitution of New York, 
was chosen by the people at large. He presided in the 
Senate, and was the constitutional substitute for the 
Governor in casualties similar to those which authorises 
the Vice-president to exercise the authorities and discharge 
the duties of the President. 1 

Like the President, the Vice-president is elected by the 
greatest number of votes, should such number be a majority 
of the whole number of electors appointed. Should no such 
majority be obtained, the Senate chooses a Vice-president 
from the two highest numbers on the list. A quorum of 
the Senate for this purpose consists of two-thirds of the 
whole number of Senators, and a majority of the whole 
number is necessary for a choice. 

No person constitutionally ineligible for the office of 
President is eligible to that of Vice-president of the United 
States. 

A President is elected for a term of four years. The 

1 " The Federalist,” No. lxviii. 
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general or chief officer of the Achaian League had been per- 
mitted to hold office only in alternate years, the better to 
prevent his acquiring a permanent position. The framers 
of the United States’ Constitution, saw no reason why the 
President should hold office for less than four years, and 
should he be again chosen for a further term : 

’ was chosen for a second term, but refused a nomination for 
a third term ; and this precedent having been established, 

• since his time no President has held office for three terms. 

Commenting on the absence of any prohibition in the Hamilton-* 
Constitution against successive terms, Hamilton enquired 
" if it would promote the peace of the community or the 
stability of Government to have half-a-dozen men who had 
credit enough to raise themselves to the seat of the supreme 
magistracy, wandering among the people like discontented 
ghosts, and sighing for a place which they were destined 
never to possess/* 

To ensure the President’s loyalty to the Constitution, he The 
is bound to make an oath or affirmation, before entering oath. ° n 
upon the execution of his office, that he will properly execute 
the office of President, and to the best of his ability preserve, 
protect, and defend the Constitution. 

To render him independent, his salary, not a large one for salary of. 
the office, equivalent to £15,000 a year, can neither be 
increa^pd nor diminished during his term of office. He is 
debarred from receiving whilst President any other 
emolument from the United States. 

By virtue of his office he becomes Commander-in-Chief of commander- 
the Army and Navy ; and of the Militia of the several States, Armband 
when called into the actual service of the United States. Navy * 

The President possesses the power to reprieve or pardon Power to 
all offences against the United States, except convictions On or pardon, 
impeachment. 

The power of the King of England to pardon in cases of Power of 
impeachment was discussed in England in 1679, in Danby’s i“giaSd. n 
case # which raised the point as to whether a royal pardon panby-s case, 
could stop an impeachment. The discontinuance of the 
proceedings left this important constitutional question 
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unsolved. The Act of Settlement enacted that a royal 
pardon could not be pleaded to an impeachment, but the 
prerogative power to 'pardon a person found guilty after 
sentence was left untouched. In 1715 this prerogative 
was exercised, and three of the lords who had been engaged 
in the Jacobite rebellion were reprieved and pardoned after 
impeachment and sentence. 

Sf mSw war The President possesses no power to make war ; this 
power, as well as the power to grant letters of marque, is 1 
‘ vested in- Congress. He can, however, make treaties, but 
only with the advice and consent of the Senate. 

, In practice, the Senate is rarely consulted until after a 
treaty is completed. It is then laid before them for 
-ratification. (A Me, p. 49.) 

M»di*on'* The Madison defends this requirement of the Constitution 

F«ier«u»t." with much ability : he denies that either the declaring of 
war or the making of treaties properly belong to the Execu- 
tive Power — “ A declaration that there shall be war,” he 
writes, “ is not an execution of laws : it does not presuppose 
pre-existing laws to be executed : it is not in any respect an 
act merely executive. It is, on the contrary, one of the most 
deliberative Acts that can be formed ; and, when performed, 
has the effect of repealing all the laws operating in a state of 
peace, so far as they are inconsistent with a state of war ; 
and of enacting, as a rule, for the executive a nejv code 
adapted to the relation between the Society and its foreign 
enemy. In like manner, a conclusion of peace annuls all 
the laws peculiar to a state of war, and revives the general 
law incident to a state of peace. . . . Treaties, particularly 
treaties of peace, have sometimes the effect of changing not 
only the external laws of the Society, but operate also on 
the internal code which is purely municipal, and to which 
the legislative authority of the country is of itself competent 
and complete.” 1 

H «mjiton*« Hamilton considered that a treaty-making power was 
" neither wholly executive nor wholly legislative, sin$e it 
related neither to the execution of the subsisting laws nor 

1 Letters of Helvidius, by James Madison, No. 1. 
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to the enaction of new ones ; and still less to an exertion 
of common strength. Its objects were contracts with 
foreign nations which have the force of law, but derive it 
from the obligations of good faith. . . . The power, there- 
fore, forms a distinct department, and belongs properly 
neither to the legislative nor to the executive. The 
executive was the most fit agent in the management of 
. foreign negotiations, whilst the importance of the trust and 
the operation of treaties as laws pleaded strongly for the 
participation of the whole or a portion of the legislative 
body in the making of them.” 1 

In the United Kingdom the power to make a treaty of ,he 

peace is vested in the Crown, but whether this of necessity Kingdom, 
implies a power residing in the Crown to compel its subjects 
to obey the provisions of a treaty made by it (which has 
been arrived at for the purpose of putting an end to a 
state of war) is a moot question. So is the further ques- 
tion, whether the power equally extends to the provisions 
of a treaty which has for its object the preservation of 
peace or an agreement to avert a war which is imminent, 
since it is akin to a treaty of peace. It is probable that 
legislative authority is required. * 

The independence of the United States was recognised independence 
in 1782 by Act of Parliament (22 Geo. Ill, c. 46). This state” 1 **? 
statute authorised the King to make peace with certain A?t ,Iative 
colonies in North America and vested the power in the 
King to repeal all statutes relating to them by letters patent. 

Treaties and laws in the United States are of equal Treaties 
standing. A treaty is on the same footing and of like M Uw * 
obligation with an Act of the Legislature, both are supreme 
laws of the land, and no superior efficacy is given to the one 
over the other. When the two have reference to the same 
subject, the judges will construe them so as to give effect to 
both, if this can be done ; but where the two are incon- 
sistent, the one later in date will prevail. Where a treaty 
opefates by its own force and relates to a subject within the 

1 ” The Federalist,” No. Ixxv. 

* Walker v. Baird, App. Cas. (1892), 491, 497. 
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power of Congress, it can«be deemed in that particular only 
the equivalent of a legislative Act to be repealed or modi- 
fied at the pleasure of Congress, In either case, the last 
expression of the Sovereign will controls. 

The Constitution assigned to the President the power of 
nominating and appointing, with the advice and consent 
of the Senate, ambassadors and other public ministers, 
consuls, and Judges of the Supreme Court, and other officers 
whose appointment was not otherwise provided for by the 
Constitution. 

It left to Congress, however, the power by law to vest 
the appointment of such superior officers as it might think 
proper in the President alone, in the courts of law, or in the 
heads of departments. 

The Senate will not, as a rule, interfere with the appoint- 
ment of the President’s principal officers or executive. 
Although these officers were not directly mentioned in the 
Constitution, their existence was inferred from the fact 
that the President was entitled " to require the opinion in 
writing of the principal officers in each of the executive 
departments upon any subject relating to the duties of 
their respective offices." The constitutional view of the 
President’s position is that he speaks and acts through them 
in respect to the business committed to them. Congress, 
however, is entitled to impose independent duties^ upon 
them, provided that the duties imposed are not antagonistic 
to any rights secured by the Constitution. 

Washington was in the habit of holding a consultation 
with heads of departments. Sometimes, however, he 
obtained their views in conversation, although the strict 
letter of the Constitution required that they should be given 
in writing. 

The practice of holding Cabinet meetings was introduced 
by Jefferson, a practice that has since been followed by 
successive Presidents. 

Congress created Federal Executive departments, cbm- 
mencing with those of a Secretary for State, a Secretary of 
the Treasury, a Secretary of War, and Attorney-General. 
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Four secretaries have since been ^dded : One for the Navy, 
one for the Interior, one for Agriculture, and one each for 
commerce and labour, with a Postmaster-General. At the 
present time there are ten chief executive officers who com- 
pose the President’s Cabinet. Each of these officers receives Salaries of 

^ -i r m A officers. 

a salary of £2,400 a year. 

The executives are never spoken of as ministers but as 
executive or ministry only. A minister is the representative 
of the United States accredited to a foreign country and 
ranks below an Ambassador. In England the Ministers 
or Secretaries of State are persons delegated to exercise so 
much of the Royal Prerogative as is allotted to them. In 
the United States the Secretaries are practically the Presi- 
dents’ staff. The Presidents can remove a Secretary at 
will ; so can the King of England in theory, but in practice 
he would only do so on the recommendation of the Prime 
Minister, the Minister in question would not, however, wait 
for that but resign of his own accord. The Secretaries in 
the United States forming collectively the Cabinet have no 
direct political power ; in the United Kingdom it is the 
reverse, the Cabinet directs the whole policy of the Govern- 
ment for the time being and under the rigid party system 
their followers passively follow that dictation. 

The Constitution provided that the President should p °»t» not 

1 ^ 1 provided for 

obtain the advice and consent of the Senate in making h the 

S GqfWtitution. 

appointments to posts which were not expressly provided V 
for by the Constitution, but which might afterwards be 
established by law. In respect to such appointments 
a system originated which now practically compels the 
President to consult the Senators of his party for the 
particular State for which the appointment is to be made 
before he makes the nomination. The system is known Courteiy 
as the “ Courtesy of the Senate.” senate. 

A further power was given to the President to fill up all Vacancies 
vacancies occurring during a recess of the Senate by granting ot* 
commissions to expire at the end of the next session. CongreM ' 

It is noticeable that nowhere did the Constitution mention power for 
the existence of any power to remove officers except in the oSS.* 1 of 
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case of the Judges, whose"tenure of office was declared to 
be during good behaviour. Unless Congress prescribed in 
the Act creating the office its duration, or named the person 
by whom the removal of the officer might be made, it was 
a question of doubt to whom the power properly belonged. 

In the first Congress a construction of the Constitution was 
adopted that gave the President power to remove all officers. 

In 1829, on the appointment of President Jackson, the 
Spoils System was introduced under which holders of Federal 
offices were removed on the accession of a new President, 
to make way for others whose services the new President 
Was desirous of requiting. The evils of the Spoils System, 
^ admittedly great,, have of late years been considerably 
' diminished by removing appointments to offices from the 
’ nomination of the President and by placing candidates 
under competitive examination. 

; The Cabinet of the President or the President’s Ministry 
as it would be called in England, do not occupy seats in 
either House of Congress. Article 1 (sec. 6) of the Constitu- 
tion provides “ that no person holding any office under the 
United States shall be a member of either House.” Hence 
\the Ministry is absolutely unlike a British Ministry. In 
po sense is there Responsible Government. 

In Great Britain the constitutional position of the King 
makes him unaccountable for his administration.* His 
person is sacred. The Cabinet are solely responsible to 
Parliament for the advice they give him. Nevertheless, 
the King, in the exercise of his royal office, is constitutionally 
absolute master of his conduct, and may observe or disregard 
any counsel tendered to him at his discretion. 

In Great Britain and the Dominions the theory of 
ministerial responsibility for the acts of the executive has 
been adopted universally. The theory is essentially of 
modern creation, and has only been slowly evolved since 
the Revolution of 1688. 


•' ‘ Ministerial responsibility ’ ” means, in ordinary parlance, 
Bruin th e responsibility of Ministers to Parliament or the liability 
of Ministers to lose their offices, if they cannot retain the 
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confidence of the House of •Commons.” 1 " Ministerial 
responsibility," in both senses, is recognised as part of the 
convention of the British Constitution. It originated with 
the growth of the power of the House of Commons ; for, 
after the Revolution, .when the business of Government 
could not be carried orf except with the continuous support 
of the House of Commons, the King’s Ministers found it 
necessary to rely upon that support. Hence by degrees 
it was considered that the King should choose all his 
Ministers from one of the two great political parties into 
which the country had divided itself. The Cabinet there- 
after became responsible to Parliament, and Parliament, in 
turn, to the people ; but the innovation introduced into 
the Constitution in this way was not arrived at without 
opposition. The elevation of Members of the House of 
Commons to places under the Crown was regarded at one 
period with grave suspicion. The Act of Settlement in The Act o< 
1700, by one of its sections, declared that no person who 
held office or a place of profit under the King should be 
capable of serving as a Member of the House of Commons. 

The section, however, was repealed before it actually came 
into force. If it had remained upon the Statute Book, then 
a like provision to that which exists in the American Con- 
stitution might have resulted in a similar development of 
the* British Constitution. 

The President’s Cabinet is not an advisory Council in Prauw. 
the constitutional sense. con*titutk»*i 

Hamilton disapproved of a Council to advise and consult »dv£«r». 
with the President. He considered that “ the executive ”^ ton ’ s 
power was more easily confined when it was one, that it 
was safer that there should be a single object for the jealousy 
and watchfulness of the people ; in a word, that all multi- 
plication of the executive was rather dangerous than 
friendly to liberty. Hence, seeing that a Constitutional 
Council would have relieved the President of the responsi- 
bility that it was desired that he should assume, the framers 
of the Constitution rejected it. 

1 Dic«y, The Law of the Constitution, 6th Edition, p. 319. 
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The limitation of the Presidential term of office, enjoyed 
in the glare of publicity, rendered it possible to create one 
chief executive officer — the President — to whom the energy 
of the Republic could with safety be confided. 

. The President has not a right to ^peak in Congress, but 
UfWatkm. whilst he cannot introduce Bills directly in Congress, since 
he is not a member of either House of Congress, he is entitled 
in accordance with the Constitution, to recommend legisla- 
tion theoretically and invite Congress to act ; as the triple 
division of powers in the Constitution left him. with executive 
functions only the recommendatory power was important* 
as .an executive is often directly conscious of abuses for which 
the proper remedy is legislation. The President may call 
* attention to abuses or indicate measures which he con- 


siders that the requirements of the people demand. The 
practice introduced by Jefferson of addressing communica- 
tions to Congress by written message to which no answer 
was returned or expected has since been followed by suc- 
ceeding Presidents . 1 /The President can send a delegate 
to the Senate or to the House of Representatives to make a 
verbal communication. Neither he nor his executive, as 
in the United Kingdom prepare legislative measures to be 
forced through the Chambers by the might of the majority 
in agreement with the Executive. In the United States of 
fAmerica the Ministers or Secretaries do not figure politicilly 
| at all. They have no right to sit or vote in Congress. If the 
jposition of the American President be compared with that 
fbf the King in the United Kingdom, it is at once observable 
Ithat the King is a member of the legislative body. This 
appears by the enacting clause of a statute which runs : 
“ It is enacted by the King’s Most Excellent Majesty, and 
by and with the advice and consent of the Lords spiritual 
and temporal and Commons, and by the authority of the 
same. . . I 


President The President of the United States is not a member of 

not a member 

uUSauve l e gi s ^ a ^ ve body : he signs a Bill presented to him as 

body. £ 

/* The practice has been departed from by President Woodrow Wilson 
j yrho has adopted the practice of Washington. 
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approved ; but a law can be exacted under certain circum- 
stances without his approval. It is one of the duties of the 
President to inform Congress of the state of the Union, and 
to take care that the laws are faithfully executed. 

On extraordinary occasions, he possesses the power to Power to 
convene both Houses or either of them ; and in case of congres*. 
disagreement between them with respect to the time of 
adjournment, he may adjourn them to such time as he 
may think proper. 

It is his dutv to receive ambassadors and other public Duty to 

J receive 

ministers. ambassadors. 

He must commission all the officers of the United States, commission 

. _ officers. 

The power to convene and the power to adjourn Con “ Power to 
gress are necessarily executive powers. The former because ^ 
some emergency may arise which will require its Congre#s * 
assembling ; the latter power because it may be the only 
way of terminating a controversy, which can lead to no result. 

The President is removable from office on impeachment President 
for, and conviction of, treason, bribery, or other high t*™ office, 
crimes and misdemeanours. (Ante, p. 49.) 

The President possesses a power to veto legislation. Veto power. 
The power, however, is only a qualified negative. When a 
Bill is presented to him by Congress, he may refuse to sign 
it ; and, if he refuses, he must return the Bill with his 
objections to that House in which it originated. The 
objections will then be entered at large in the journals 
of the House. If the Bill, at a later period, be reconsidered 
and proceeded with, it must be approved by a two-thirds 
majority of the House in which it originated, and then 
sent to the other House. If it be there approved by a 
two-thirds majority, it will become law. The votes of 
both Houses must be determined by “ yeas ” and “ nays,” 
and the names of the persons voting for and against. The 
Bill must be entered in the journal of each House respec- 
tively. If any Bill be not returned by the President within! 

•ten days (Sunday excepted) after it is presented to him,j * 
it becomes law just as if he had signed it, unless Congress} 
by their adjournment prevent its return. 
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President!*! Although in theory the presidential power of veto is less 
than that of a British Sovereign, who is entitled to place 
•ujSrior* 0 * an a ^ s °l u f e negative upon all Acts of Parliament, in prac- 
tice it is far greater. One reason being that it more often 
happens than not that the two thirds c of each House of Con- 
gress cannot be obtained. A British Sovereign has never 
exercised the power, to veto a Bill since 1707, when Queen 
Anne withheld her consent to the Scotch Militia Bill ; but 
in the United States the President frequently exercises his 
potver of veto, and x this generally with full publiG approval. 
It may seem at first sight surprising that legislation which 
has passed Congress should be vetoed in this way ; but 
when it is remembered that the President receives a direct 
mandate from the people, it may not be thought so strange. 
In the eye of the people the President is the court of power 
and political wisdom. In legislative practice, which does 
not always attract the direct attention of the people the 
Committees constitute the all powerful working medium. 
The history of England has shown how great has been the 
people’s jealousy of any influence not emanating from them- 
selves. The history of the United States, on the other 
hand, has demonstrated how the people are willing to sur- 
render to their chief executive officer large power because 
the power emanates from themselves. 



CHAPTER VII 

THE JUDICIAL POWER 

The judicial power of the United States was vested by the vesting <u 
Constitution in one Supreme Court, and in such inferior 
courts as Congress might from time to time ordain and 
establish. 

The judges, both of the Supreme and Inferior Courts, Ap f ointment 
hold their offices during good behaviour ; they receive ° 
payment for their services, which cannot be diminished 
during their continuance in office. 

The Supreme Court was originally composed of six original 
judges ; there are now nine. The Chief Justice receives ^"supreme 
a salary of $13,000, and the eight associate justices $12,500 Co '” t ’ 
each. The justices are nominated by the President, and ■ 
their appointments are confirmed by the Senate. 1 

The Supreme Court sits from October till June in every sittings oi 
year at Washington. Six judges must be present to pro- Court, 
nounce a decision. Every case is discussed by the court 
twice over : once to ascertain the view of the majority, 
which is then directed to be set forth in a written judg- 
ment ; a second time, when the judgment, which has been 
prepared, is submitted for adoption as the judgment of the 
court. A judgment of the Supreme Court is rarely over- 
ruled by a subsequent judgment of the same Court : an 
earlier decision of the House of Lords is never reversed by 
. a later one ; should an alteration in the law be desired, it 
must be effected by legislation. 

Thus, for instance, when the House of Lords, in the case Decisions oi 
of the Bartonshill Coal Co. v . Reid, 1 adopted the narrow Lords °* 
view that a master was not liable to a workman for the acts ESutiST 
of another workman when both were working in a common 
^employment, although one was in superintendence over the 
other, legislation became necessary to meet the needs of the 

1 3 Macq. H. L. Cases, 266. 
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community, and the Employers’ Liability Acts and the 
Workmen’s Compensation A^t were passed establishing the 
liability of the employer, not only in respect of certain 
specified classes of negligence,, but in respect of accidents 
not based on negligence. Under the United States’ Con- 
stitution no power exists in many 'instances to correct a 
judgment of the Supreme Court by Congressional legisla- 
tion, and nothing short of an amendment of the Constitution 
wiJJ put matters straight. 

^tThe Supreme Court is the Final Court of Appeal both in 
civil and criminal matters against decisions rendered in 
' the United States ultramarine provinces such as Porto Rico 
and the Philippine Islands. ; 

Congress, which was given the power under the Constitu- 
tion to form inferior courts, has established (1) Circuit 
Courts of Appeals ; (2) Circuit Courts ; and (3) District 
Courts. 

The Circuit Court of Appeals was established in 1891. 
To this court, appeals may be brought from Circuit or District 
Courts, with a further right of appeal in some classes of 
cases to the Supreme Court. 

The Circuit Courts are nine in number, and to each of 
these is allotted two or three judges called Circuit Judges, 
and to each court is also- assigned one of the nine Supreme 
Court justices. The judges receive a salary of $7,000 a 
year. The district courts are now a large class, and* in 
1910 were eighty-eight in number. They were established 
originally by the Judiciary Act of 1789. For the purpose of 
these courts the United States was then divided into 
thirteen districts. A district court judge receives a salary 
of $6,000 a year. In England the Lords of Appeal in 
Ordinary receive a salary of £6,000 a year, the Master of the 
Rolls £6,000, the Lords Justices of Appeal £5,000, the 
Lord Chief Justice £8,000 and the judges of the High Court 
a salary of £5,000 a year. The majority of County Court 
judges receive salaries of £1,500 a year. 

iThe claims of private persons against the Federal Govern- 
ment are dealt with by a Court of Claims, which consists 
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of a Chief Justice and four other justices. The Chief 
Justice receives a salary of $6 £00 and the other justices 
$6,000. j 

An appeal lies direct from this court to the Supreme 
Court. 

In 1909 a Court of /Customs Appeals was established. Court ^ 
The first Chief Judge appointed was James Smith, Ex-apj>««u. ^ 
Governor-General of the Philippine Islands. It consists appointed, 
of five judges. The judges are nominated by the President, 
and their nomination confirmed by the Senate following 
the same rule laid down by the Constitution in the case of 
the justices of the Supreme Court. 

The Federal courts, already mentioned, were established r«?erai . 
for the purpose of dealing with all Federal cases. To ascer- 
tain what is meant by a Federal case, reference must be 
made to section 2 of Article III of the Constitution, which 
declares that “ the judicial power of the United States 
shall extend to all cases arising under this Constitution ; 
the laws of the United States and treaties made or which 
shall be made under their authority ; to all cases affecting 
ambassadors, other public ministers and consuls ; to all 
cases of admiralty and maritime jurisdiction ; to con- 
troversies to which the United States shall be a party ; 
to controversies between two or more States ; between a 
State and citizens of another State ; between citizens of 
diffei^nt States ; between citizens of the same State 
claiming lands under grants of different States ; and 
between a State or the citizens thereof and foreign States, 
citizens, or subjects. ” In consequence of an early decision 
of the Supreme Court that a State could be sued by a 
citizen of another State, 1 the eleventh amendment was 
passed. 2 

The jurisdiction of the Supreme Court in certain class pr^nai 
of cases is termed original. This original jurisdiction 
extends to all cases affecting ambassadors, other public 
ministers and consuls, and those to which a State is a party. 

1 Chisholm v. Georgia, 2 Dali. (U S.) 419. 

* Infra, p. 146. 
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In all other cases the Supreme Court exercises appellate 
jurisdiction both as to law%nd facts, according to the words 
of the Constitution, “ with such exceptions and under such 
regulations as the Congress shall make.” 

One of the first works of Congress was to provide for the 
establishment of the judiciary ; .accordingly, an Act to 
establish the judicial courts of the United States was passed 
in 1789. 

section 35. From a constitutional point of view, its most important 
section, one, that led to the fiercest controversy, was 
section 25.’ The power of Congress to pass it was assailed 
by Calhoun and other supporters of State rights, since it 
reduced the State courts to a position of inferiority enabling 
the Supreme Court of the United States to exercise an 
appellate jurisdiction over them, whenever their decisions 
were in favour of the States. 1 

The section empowered the Supreme Court to re-examine 
and reverse or affirm by a writ of error any final judgment 
or decree in any suit in the highest court of law or equity 
of a State where the judgment or decree involved the 
question of a validity of a treaty or statute of the United 
States, or an authority exercised by them when the 
decision was against the United States. 

It also empowered the Supreme Court, in the same way, 
to deal with a judgment or decree of the highest State 
court where the validity of a State statute or authority 
exercised under any State was questioned on the 
ground of its being repugnant to the Constitution of 
the United States, if the decision were in favour of their 
validity. 

It further empowered the Supreme Court to interfere, 
in like manner, when the construction of any clause of the 
Constitution, or of a treaty or statute of or commission 
held under the United States, was involved, or the decision 
was against the title, right, privilege, or exemption specially 
set up or claimed by either party. 

1 Calhoun on The Constitution and Government of the United States » 
pp. 322-9. 
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In 1816 the Supreme Court decided in the great con- Martin « . 
stitutional case of Martin v. Hunter’s Lessees, 1 * * where the 
authority of Congress to enact this section was in question, 
that Congress had rightfully enacted it, and that the sec- 
tion was supported by the letter of the Constitution. By 
a subsequent series of decisions the Supreme Court has from 
time to time fully explained its meaning and the extent 
of their jurisdiction. They have held that it is not sufficient 
that the* construction of a statute of the United States 
should be drawn in question, and that the decision should 
be against the title of the person relying upon the statute. 

It must appear that the title that was set up depended 
upon the statute ; * they have further held that the court 
will not decide a hypothetical question, but only a ques- 
tion which has assumed such a form that the judicial 
power is capable of acting on it, and that this means that 
the power is capable of acting only where the subject 
is submitted to it by a party who asserts his rights in the 
form prescribed by law, 8 and they have also decided 
that the court has no jurisdiction unless the judgment or 
decree of the State court be a final judgment or decree ; 4 
but the fact that one party is a State and the other a 
private citizen of the State is not a ground for objecting 
to the jurisdiction. 5 * 

It# has been necessary to refer specially to section 25 
because the Supreme Court based its claim to decide on 
the constitutionality of all laws, and in the last resort all 
questions which involved a conflict between the Constitu- 
tion of the United States, and laws and treaties made in 
pursuance thereof on the one side and the Constitution and 
laws of the several States on the other. It may be argued 
that upon a question as the supremacy of the judicial 
department finally to interpret the Constitution, it is unfair 

1 1 Wheat (U.S.), 304. 

# f Williams v. Norris, 12 Wheat, 117. 

9 Osborn v. Bank of the United States, 6 Wheat, 738. 

4 Houston v. Moore, 3 Wheat, 433. 

9 Cohens v . The State of Virginia, 6 Wheat, 264. 

|5— <ai*2) 
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McCulloch v. 
Maryland* 


to rely upon the decision| of the judges upholding their 
power. Story, in his Commentaries on the Constitution of 
the United States , 1 assumes that such an argument may be 
raised. He quotes from “ The Federalist ” in support of 
the intention of the Framers of the Constitution to constitute 
a court which was ultimately to decide controversies 
between two jurisdictions — State and National — and also 
from the speeches of Mr. Webster in the Senate in 1830, 
and from the works of eminent writers. 

. The Constitution declares that the Constitutions and Laws 
of the United States made in pursuance thereof shall be the 
supreme law of the land, anything in the constitution or 
‘ laws of any State to the contrary notwithstanding. 

“ This,” said- Mr. Webster, " is the first great step. 
' By this the supremacy of the Constitution and Laws of the 
United States is declared. The people so will it. No State 
law is to be valid which comes in conflict with the Con- 
stitution or any Law of the United States passed in 
pursuance of it. But who shall decide this question of 
interference ? To whom lies the last appeal ? This the 
Constitution itself decides also by declaring that the judicial 
power shall extend to all cases arising under the Constitu- 
tion and Laws of the United States. These two provisions 
cover the whole ground. They are, in truth, the keystone 
of the Arch. With these it is a Constitution ; without 
them it is a Confederacy.” 2 

The supremacy of the Supreme Court, as arbiter of the 
Constitution so declared by its own judgment, supported 
by the pronouncement of “The Federalist,” and by the 
debates in the Conventions which ratified the Constitution 
acquiesced in also for over one hundred years, must now be 
regarded as unquestionable. 

Following its declaration of its supremacy as interpreter 
of the Constitution, it decided in 1819 the great Constitu- 
tional case of McCulloch v. Maryland. (Post, p. 86.) The 

1 Story's Commentaries on the Constitution of the United States, 4th 
edition, p. 293. 

* Quoted, Story's Commentaries, 4th edition, p. 292. 
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facts stated were that in 1816 Ongress passed an Act to 
incorporate the subscribers to the Bank of the United States. 
Under the powers of the Act a branch of the Bank was 
established at Baltimore, in Maryland. In 1818 the Legis- 
lature of the State of Maryland passed an Act imposing a 
tax on all banks or branches of banks in the State of Mary- 
land which were not chartered by the Legislature of 
Maryland. The highest Judicial Court of Maryland pro- 
nounced in favour of the validity of the State legislation. 

The Supreme Court reversed the State Court’s judgment, 
deciding the following important constitutional points, (1) 
that Congress had power to incorporate a bank — notwith- 
standing that it was a corporation ; a power to erect , / j 
corporations not having been amongst the enumerated w 
powers given to Congress. It was suggested in the Con- 
vention that such a power should be conferred on Congress 
when the discussion took place as to what particular powers 
should be inserted in the Constitution ; but, on debate, the 
proposed clause had been struck out. A particular power 
to establish a national bank was also proposed ; but on its 
being stated that the question of a bank had been the great 
bone of contention between the two parties of the State of 
Pennsylvania from the establishment of its Constitution, 
it was rejected, as was every other special power, except that 
of giving copyrights to authors and patents to inventors, 
the general power of incorporating being whittled down to 
a shred. 1 

(2) The power of establishing a corporation such as a 
bank was not a distinct sovereign power, but only a 
means of carrying into effect other powers which were 
sovereign. 

(3) There was nothing in the Constitution of the United 
States to exclude incidental or implied powers. 

(4) -If the end be legitimate and within the scope of the 
Constitution, all the means which are appropriate, which 
are 'plainly adapted to that end, and which are not 

1 Jefferson's Memoirs quoted, Elliot’s Debates on the Federal Constitution, 

1787, p. 611. 
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prohibited, may constitutionally be etnployed to carry it 
into effect. 

(5) If a certain means to carry into effect any of the 
powers expressly given by the Constitution to the Govern- 
ment of the Union be an appropriate measure not pro- 
hibited by the Constitution, the degree of its necessity is a 
question of legislative discretion and not of judicial 
cognizance. 

(6) The Act of 1816 to incorporate the subscribers to the 
Bank of the United States was a law made in pursuance of 
the Constitution. 

(7) The Bank of the United States had constitutionally 
a right to establish its branches or offices of discount and 
deposit within any State. 

(8) The State within which such branch may be estab- 
lished could not, without violating its Constitution, tax that 
branch. The Act of the legislature of Maryland was 
therefore unconstitutional and void. 

(9) The State Government had no right to tax any of 
the constitutional means employed by the Government of 
the Union to execute its constitutional powers. 

Effect oi On carefully examining the various points decided, it will 
growth of be at once recognised that the legislative powers of Congress 
powers. * were enormously increased, and the powers of the States 
proportionally diminished by this decision. The Original 
grant of powers to the United States contained certain 
powers which were called Sovereign powers, yet the court 
held that there was nothing to exclude their reading in 
incidental or implied powers as adjuncts to these sovereign 
powers : that is, they said, that although Congress had no 
authority expressly granted to it to establish a national bank 
as a means for carrying into effect the sovereign powers, 
I since the Constitution had expressly conferred on Congress 
r\ i the great powers to levy and collect taxes ; to borrow money ; 

C | to regulate commerce ; to declare and conduct a war ; 

H ' and to raise and support armies, the grant of such pdwers 
> implied the ordinary means of executing them . ; Thus said 
Chief Justice Marshall by way of illustration : Raising 
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revenue and applying it to national purposes implied the 
power of conveying money from place to place, as the 
exigencies of the nation required or of employing the usual 
means of conveyance.** 1 

The Government, which has a right to do an act, and 
has imposed on it the duty of performing that act, must, 
according to the dictates of reason, be allowed to select the 
means, if they were appropriate and not prohibited. A 
further point was made clear by the Supreme Court that 
they would not question the degree of necessity of any 
measure passed by Congress, since that was a matter 
for political and not for judicial cognizance. The State 
power was restricted by the declaration that it could not 
be exercised on the means employed by the Government of 
the Union. It was said that " a power to tax involved 
the power to destroy, and the power to destroy might defeat 
and render useless the power to create .*' 2 “ If the States 
may tax one instrument employed by the Government in 
the execution of its powers, they may tax any and every 
other instrument. They may tax the mail ; they may 
tax the Mint ; they may tax patent rights ; they may 
tax judicial process ; they may tax all the means 
employed by the Government to an excess which would 
defeat all the ends of Government.’* 3 

The Supreme Court in a later case decided that the ques- Fletcher v. 
tion whether a law was void for reason of its repugnancy Peck ' 
to the Constitution, ought seldom, if ever, to be decided in 
the affirmative, except in a doubtful case. “ There should 
be such an opposition between the Constitution and the 
law that the judge should feel a clear and strong conviction 
of their incompatibility.” 4 

In construing the extent of the powers expressly given to Exciutive 
the United States, they decided that whenever the terms in 
which a power was granted by the Constitution to Congress, nece#4ary * 

* McCulloch v. State of Maryland, 4 Wheat, 409. 

* Ibid., p. 431. 

* M'Culloch v. Maryland, 4 Wheat, 432. 

4 Bletcher v. Peck, 6 Cranch 87, 131. 
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or whenever the nature of, the power itself required that it 
should be exercised exclusively by Congress, the subject 
was as completely taken away from the State Legislatures as 
if they had been expressly forbidden to act on it ; 1 thereby 
asserting their rights to imply powers of prohibition on 
certain State legislation with the consequent result of 
nullifying State Acts. 

By these decisions and many others of the highest import- 
ance the Constitution began to assume shape and form. 
The tendency of the Supreme Court, during the chief justice- 
ship of Marshall, was tO' decide almost universally in favour 
,-of national as against State contentions, with the result that 
on his death in 1835 the Constitution was a wonderful 
working instrument. An American lawyer who lived during 
the years 1801 to 1835, as each new judgment of the Supreme 
Court was given, must have felt like a mountaineer, who 
ascends the heights to see with each fresh step a widening 
landscape unfolded beneath him. Marshall, by common 
repute, was the greatest of American judges ; he aimed at 
making the Constitution an instrument in every way fitted 
for the purpose of National government, and he succeeded 
in his aim. He was, by reason of his peculiar position, more 
than a judge called upon to interpret a written document 
according to the ordinary canons of construction. He was a 
-lawgiver. Many of the powers whose existence he declared 
belonged to the National Government were implied powers 
or invented. For example, if the case of the National Bank 
(McCulloch v. Maryland) is examined critically, it will be 
seen that there was no apparent reason why the State of 
Maryland should not have possessed the power to tax a 
Federal bank. National and State powers of taxation under 
the Constitution were concurrent. Parliamentary and Local 
Taxation in England are exercised upon the same subject- 
matter without proving mutually destructive. A house, for 
instance, may be rated for local purposes, but it will yet 
bear the additional burden of the inhabited house duty, 
which is a Government tax. A power to tax may be a 

1 Sturges v. Crowninshield, 4 Wheat, p. 193. 
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power to destroy ; but common #ense suggests that such a 
power would not be carried to extremes. If it were, it 
would defeat the very objects it was imposed for — the 
raising of revenue. Marshall knew, however, that the 
States probably would dgstroy the branches of the National 
Bank by taxation, so great was their hostility towards 
its establishment. Expediency suggested the invention 
of an implied power which had not been expressly pro- 
hibited by the Constitution. Much of the greatness of 
Marshall’s judgments consisted in the reasoning with which 
expediency was clothed. In the doctrine of implied powers; 
he was able to draw on the underlying reservation of powerj f 
in the Constitution to the whole of the people of the United; 
States. If it were not clear whether a power belonged 
either to the National Government or the States, to whom 
should it belong ? If its possession were desirable for the 
National Government, then as the people willed the Con- 
stitution, it was obvious that they meant that the 
Constitution should be made an effective instrument, and 
the power belonged to the National Government. 

The Constitution had declared that if a power were not 
delegated to the United States nor prohibited by it to the 
States, the power was reserved to the States respectively 
or the people. It was fruitless, therefore, for the States 
to aigue that any particular power was not delegated in 
terms to the United States, and, therefore, was a State 
power. The words of the Constitution were not expressly 
delegated, but delegated, therefore, the powers might be 
powers impliedly delegated. If they were powers impliedly 
delegated, then the implication of a grant to the United 
States might be inferred from the existence of other powers, 
which were expressly granted, and from the supplementary 
grant of power to the United States to “ carry into execution 
laws which were necessary and proper to any of the powers 
expressly delegated. It has been said that the Constitution ", 
of* the United States has largely been invented ; if this is' ? 
true, it perhaps explains the unique position that Marshall 
holds in public estimation as the maker of the Constitution. 
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There is no English judge who has occupied a similar 
position. It has been suggested somewhat disparagingly 
that had the Judicial Committee of the Privy Council 
construed the American Constitution as they have the 
Canadian Constitution, that the Result would have been 
very different. It is impossible to say that this is a just 
criticism since the Judicial Committee have construed an 
entirely different constitution, and canons applicable to the 
one are not applicable to the other. 1 
j ustioe . Chief Justice Taney succeeded Marshall in 1836, and died 
in 1874. In his hands there was a tendency to restrict the 
* national powers : an anti-slavery man, it was his ill- 
fortune to give the greatest offence by his decision in the 
Dred Scott caseT 

It would be wearisome if it were possible to even mention, 
let alone discuss, all the stately procession of constitutional 
cases that have filled innumerable volumes of American 
Law Reports, and judgments that have elucidated with 
ample detail the principles enunciated by Marshall. Some 
of these cases will be found referred to elsewhere. Outside 
its own province the Judiciary will not travel, it confines 
itself strictly to its sphere, and declines to adjudicate on 
political questions. It will not pronounce opinions, on 
hypothetical cases, but will only decide cases where a 
definite issue has been presented to it by parties in litigation. 
The State courts follow Federal decisions when a Federal 
point arises in a case before them. The Supreme Court 
and Federal courts likewise follow by jildicial comity Stat$ 
decisions when a point of State law arises in a Federal case.) 

1 Bryce, The American Commonwealth . New Edition, Vol. I, p. 387. 
See footnote. 



CHAPTER VIII 

POWERS OF LEGISLATION 

The Constitution onlj^confers upon Congress certain powers Powen of 
of legislation. All other powers belong to the State Legis- ***** 
latuxes. Whether a power belongs to the one or other 
sphere has often proved a difficult question that has led 
to considerable controversy. On the wide field of legisla- 
tion claims have met in opposition ; and the story of the 
development of the American Constitution is, therefore, 
largely made up of the story of disputes peacefully decided 
by the Judiciary. 

Legislation takes the form of Acts of Congress. These Act* ot 
are first introduced as Bills, but the distinction that exists in 
the British Parliament of Government Bills and private 
Members' Bills is unknown. All Bills are private in this 
sense that they are introduced by private members. A 
distinction, however, does exist, as in the Parliament of the 
United Kingdom, between public Acts and private Acts. 

When a Bill becomes an Act, the enacting power is solely 
the power of the Legislature. It is thus expressed : " Be Legislative 
it exacted by the Senate and House of Representatives of 
the United States of America in Congress assembled." 

The assent of the President is denoted by the words 
“ approved,” with the date of his approval, A joint resolu- Form of 
tion of the two Houses takes the form : “ Resolved by the resolution. 
Senate and House of Representatives of the United States 
of America in Congress assembled.” 

To render legislation valid, it must be within the consti- 
tutional power of Congress. If its authority is doubtful, 
it can be questioned in the Supreme Court. The burden of 
proof, however, rests upon the party challenging its con- 
stitutionality. The longer it remains unchallenged, the 
greater the presumption of its validity. 

The express powers of legislation conferred upon power ft. 

89 
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Congress were not numerous. Still, they have, till recent 
years, on the whole, been sufficient for the purposes 
of the Union, owing in a large measure to the wide 
construction that has been placed upon them. 

With reference to taxation, Congress was declared to 
have the power “ to levy and collect taxes, duties, imports, 
and excises ; to pay the debts and t<? provide for the com- 
mon defence and welfare of the United States ” ; but “ all 
duties, imposts, and excises were required to be uniform 
throughout the United States.” 

The construction of this power led to considerable dis- 
cussion. It was asked, Were two powers hereby granted or 
one ? Did Congress possess a power to levy and collect 
taxes, duties, imposts, and excises, and also possess the 
separate power to provide for the common defence and 
welfare of the United States ; or was the clause to be 
construed as a power granted to Congress in order to pro- 
vide for the common defence and welfare of the United 
States. The latter construction was adopted, the principal 
reason being that if there were two powers granted to Con- 
gress, they would be so wide as to render any subsequent 
enumeration of powers useless or embarrassing. 

The taxing power is, therefore, considered as limited to 
objects of common defence or general welfare, and is not 
treated as a general unqualified power that would extend 
to matters wholly extraneous to the common defence and 
welfare. 

The taxing power is, moreover, not exclusive, that is to 
say, it does not exclude the State from taxing, since the 
Constitution contains no clause or sentence which prohibited 
the State from exercising rights of taxation. But the 
States are forbidden to lay any imposts or duties on imports 
or exports without the consent of Congress, except such as 
are absolutely necessary for executing their inspection laws. 
The restriction impliedly admits that if it were absent the 
States would possess the power which is thus excluded. 
The prohibition contains the further admission that as 
to other taxes the State power of taxation remains 
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unimpaired. The rule of construction adopted was that a 
negation of one thing was an affirmance of another : in 
legal phraseology, it was termed a negative pregnant. 

It may be said that if both Congress and the State legis- Fedem «nd 
latures could tax the same subject-matter, the respective uxiuon. 
powers might be used so as to be mutually destructive, 
since a power to tax ik necessarily a power to destroy. The 
Constitution had not expressly defined the respective limits 
of national and State taxation. The answer given by the 
Supreme Court was that the power from its nature must be 
used judiciously. What object could there be in a taxation 
of mutual destructiveness. Taxation is primarily levied 
for the purpose of revenue ; a tax, therefore, which fails 
in this object is worthless. 

Nevertheless, with respect to taxation in the form of 
Custom dues the primary object avowed is subordinate to 
the political object of protection against foreign competition. 

“ Without the possession of a great power of taxation,” Dr. story on 
says Dr. Story, " the Constitution would have long since, ^ 
like the Confederation, have dwindled down to an empty 
pageant. It would have become an unreal mockery, 
deluding our hopes and exciting our fear. It would have 
flitted before us for a moment with a pale, ineffectual light, 
and then have departed for ever to the land of shadows.” 

The power to levy and collect taxes was qualified by the Limitation 
now repealed portion of Article 1, which directed that a» to 
representation and direct taxes should be apportioned m<mt? 
among the several States according to their respective 
numbers, and by the fourth Clause of section 9 of the 
Constitution, which declared that no capitation or other 
direct tax should be laid, unless in proportion to the Census ; 
the direction as to apportionment led to what is known as the 
rule of apportionment, which applied to the raising of direct Rule o« 
taxation. It might be asked what does the Constitution 
mean by the expression “ direct taxation ” ? The 
imposition of Poll taxes is direct taxation ; so are taxes on 
lands, houses, and other permanent real estate ; 1 many 

1 Springer v. The United States, 102, U.S., 586. 
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other taxes might be so ; the test applied is to examine 
whether the tax is capable of apportionment among the 
States. The rule adopted was to prevent inequalities and 
preferences of one State over another by Congress. 

Direct taxes on land have not often been resorted to by 
Congress, owing to the difficulties and expense attendant 
upon their collection. Most of the Federal taxation is 
indirect, and is raised chiefly by duties of customs and excise. 
At one time it was argued that such duties could be levied 
. legally for' the purposes of revenue only, and not for the 
protection of industries ; . the argument, however, was not 
accepted. It was decided that should any income be 
derived from the levy, the fact that an incidental protec- 
tion was given to home industries would not invalidate 
the tax. All taxes, it was said, may be laid with reference 
to their effects upon the prosperity of the people and the 
welfare of the country ; their validity cannot be determined 
by the insignificance of their money returns. The principle 
of non-interference with the political motives that imposed 
taxation has been carried so far that it has been decided 
that a tax was good when the levy resulted in no returns 
whatever. It is now not even competent to assail the 
motives of Congress by showing that the levy was made 
not for revenue purposes, but to annihilate the subject of 
the levy by imposing a burden upon it which it could,, not 
bear . 1 

All taxes, other than direct taxes, such as duties, imposts, 
and excises are subject to the rule of uniformity. The levy 
must be uniform throughout the United States ; but no 
tax or duty may be laid on articles exported from any 
State, and no preference may be given by any regulation 
of commerce or revenue to the parts of one State over 
another, and no vessel bound to or from one State must 
be obliged to enter clear or pay duties in another. It 
would seem obvious that a Federal Government could not 
tax otherwise than uniformly without destroying the Union 
by the jealousies engendered by discriminating preferences. 

1 National Bank v. United States 10 1, U.S. 1. 
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The States, it has already beeg stated {ante, p. 90), have st»t« power*, 
no power, except with the consent of Congress, to lay any 
imposts or duties on imports or exports, except such as are 
absolutely necessary for executing inspection laws, nor can 
they obtain any advaptage by this limited power given 
them, since the net produce of all duties and imposts laid 
by any State on imports and exports must be for the use 
of the United States Treasury. All State laws that contra- 
vene this rule are subject to the revision and control of 
Congress. 

“Inspection laws ” are laws passed to improve the quality inspection 
of goods either for domestic use or export ; and like laws 
respecting quarantine, health roads, and internal commerce 
are purely within the sphere of State legislation. 

There is a further implied prohibition directed against the Im ^ Uon 
States, no State by taxation or otherwise may retard or S^stete ° 
impede or in any manner control the operations of Constitu- 
tional laws enacted by Congress for the purpose of carrying 
into execution the powers of the Federal Government. A 
similar power has been implied exempting State agencies 
from Federal taxation. 

The borrowing power of the Federal Government comes Borrowing 
within this rule, and funds raised for national purposes are Shu? 
consequently exempted from State taxation. prohibition. 

Bills for raising revenue must originate in the House of Revenue 
Representatives, but the Senate may propose or concur nw*i“s£n»te. 
with amendments as in other Bills. Senate. 

No money may be drawn from the Treasury, but in con- Money drawn 
sequence of appropriations made by law ; and a regular Treluury 
statement and account of the receipts and expenditures of A^prution 
all public money must be published from time to time. i * w *' 

The practice is for the Secretary of the Treasury to send Budget, 
once a year to Congress a report of the national income and 
expenditure, with a statement of the condition of the 
National Debt and an annual letter enclosing the estimates 
Tor the public services. An Act, dated Sept., 1789, estab- 
lished that the Secretary of the Treasury should make his 
report or give information to the two Chambers in person 
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or by writing. Owing to tfye inherent fear of the Chambers 
of the formation of an aristocratic ministerial group within 
the Chambers, this communication is made not in person 
but in writing. In brief neither the President nor his 
Secretaries, nor any representative of the Executive has 
any representation in the debates of either Chamber. The 
annual letter is what is known in the United Kingdom as 
the budget. Each State Department is required to furnish 
its estimate of expenditure and revenue (if any) for presenta- 
tion to Congress through the Treasury, but there is no 
single Budget discussed as in England, this is apparently 
due to the large local taxing powers of the States. 

The Secretary’s report is referred to a Committee of 
Ways and Means, which prepares and reports upon the 
requisite Bills for imposing or continuing duties. The 
President is entitled to examine the estimates, and he is 
also entitled to make recommendations. 

The proposed appropriation Bills are brought before the 
House, and the amounts suggested are often increased. 
The Bills are next referred to the Senate, which, in its turn, 
refers them to two committees, one of which deals with 
appropriations and the other with supplies. They are then 
brought before the Senate, which is entitled to amend them. 
Should these amendments be acquiesced in, the Bills pass 
Congress ; but if not, a Conference Committee of both 
Houses generally arranges a compromise. 

The spending Committees and the appropriation Com- 
mittees are different bodies ; consequently, there is no 
relation between the amount proposed to be raised and the 
contemplated expenditure, with the result that a Deficiency 
Bill is often required to make good the grants to meet the 
needs of departments appropriations to which have been 
insufficient. 

One of the' most interesting powers is the Federal power 
over commerce. The power was conferred on Congress by 
the Constitution in the following terms : “ To regulate 

commerce with foreign nations and among the several 
States and with the Indian tribes.” In 1824 this power was 
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held to be wide enough to cover legislation regulating naviga- 
tion. This decision was arrived at by the Supreme Court 
because the Constitution had declared that no preference Re**» why 
should be given by any regulation of commerce or revenue impaed ‘ 
to the ports of one State over those of another, nor should 
vessels bound to or from one State be obliged to enter 
clear or pay duties in another. Although not in terms 
expressed, a power to legislate over navigation was held to be 
implied. As there were plain inhibitions to the exercise 
of the power in a particular way, it was decided that this 
was proof that those who made the exceptions and pre- 
scribed these inhibitions understood the power to which 
they applied as being granted. 1 

Commerce is more than traffic : it is intercourse. The Nature of 
word is apt to describe the commercial intercourse between commerce ' 
nations and parts of nations in all its branches, and is 
regulated by prescribing rules for carrying on that 
intercourse. 

The power of Congress to legislate on commerce com- Extent of 
prehends navigation within the limits of every State in the power *‘ 
Union, so far as that navigation may be in any manner 
connected with foreign nations, or among the several States, 
or with the Indian tribes. 

It was not decided that a State was excluded from the when sut# 
exercise of a similar power, but any right a State might S^Srent. 
possess was held lost when Federal legislation dealt with 
the same subject-matter. In 1851 the Supreme Court 
decided that the commercial power was partly exclusive 
and partly concurrent, that is to say, in matters admitting of 
uniformity of regulation and requiring national action, the 
commercial power was exclusive, but that in many local 
matters that admitted of a variety of treatment the 
concurrent action of the States was admissible. 2 

In 1872 it was decided that a State tax on freight trans- t*x on freight 
ported from State to State was bad, since freight was the from 1 Estate 
reward for the transportation of the subjects of commerce, 10 Suu " 

1 Gibbons v. Ogden, 9 Wheat, 1, 189-191. Ibid., 196-197. 

• Cooley v. Port Wardens, 12 How, 299. 
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whether by land or wgter, and was a constituent of 
commerce ; 1 the power was, therefore, a Federal power. 

The commerce power was not confined to the instrumentali- 
ties of commerce, as they were known and used when the 
Constitution was adopted : " It keeps pace with the pro- 
gress of the country, and adapts itself to the new develop- 
ments of times and circumstances. It extended from the 
horse with its rider to the stage-coach, from the sailing 
vessel to the steamboat, from the coach and the steamboat 
to the. railroad, and from the railroad to the telegraph, 
as these new agencies, are successfully brought into use 
to meet the demands of increasing populations and 
wealth.” 2 * 

Congress under its commerce power may forbid contracts 
and combinations between private individuals in restraint 
of trade. * Legislation against trusts is an instance. The 
law, however, can be evaded. (Post, p. 105.) 

The commerce power entitles Congress to authorise per- 
sons to construct railroads across the States and territories 
of the Union. 4 It is so wide and important that it has 
been " employed for the purpose of revenue : sometimes 
for the purpose of prohibition, sometimes for the purpose 
of retaliation and commercial reciprocity ; sometimes to 
lay embargoes ; sometimes to encourage domestic naviga- 
tion, and the shipping and the mercantile interest, by 
bounties, by discriminating duties and by special prefer- 
ences and privileges ; and sometimes to regulate intercourse 
with a view to mere political objects, such as to repel 
aggressors, increase the pressure of war, or vindicate the 
rights of neutral sovereignty. * 

Under and by virtue of the commerce power, an Inter- 
State Commerce Commission Court was established in 1887. 
The Act establishing it has been amended on several 


1 The Heading Railroad Co. v. Pennsylvania, 15 Wall (U.S.), 232, 

1 Pensacola Telegraph Co. v . Western Union Telegraph Co., 96, U.S. 
1 (1877). * 

* Addystone Pipe and Steel Co. v. United States, 175, U.S., 211, 

4 California v. Central Pacific Railway Co., 127, U.S., 1. 

Story's Commentaries , p. 1061. 
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occasions. No power to establish such a court had been 
given by the Constitution. 

This court is an administrative body, to supervise the 
execution and prevent the violation of laws relating to 
inter-State and foreign commerce. It can investigate and 
prosecute, but cannot adjudicate. The court has never 
exercised its authority to fix passenger or freight rates. 
It can refuse to allow rates to be advanced, but cannot say 
what rates shall be. 

A power was given to Congress to establish an uniform 
rule of naturalisation and uniform laws on the subject of 
bankruptcy. Naturalisation is, by its terms, an exclusive 
power ; but since the rule must be uniform, although the 
States individually have a concurrent authority, they 
cannot exercise their jurisdiction to contravene the rules 
laid down by Congress. A State cannot exclude a citizen 
who has been adopted by the United States but they can 
adopt him upon easier terms than those imposed by Con- 
gress. 1 The bankruptcy power is not exclusive . 2 The 
several States have power to legislate on the subjects of 
bankrupt and insolvent laws, subject, however, to the 
authority conferred upon Congress to adopt an uniform 
system of bankruptcy. When Congress exercises such an 
authority, however, it is paramount, and State legislation 
in conflict must give way. 

An historical distinction exists between bankruptcy and 
insolvency laws. The former were passed for the pro- 
tection of creditors against insolvent and fraudulent traders ; 
the latter for the protection of ordinary private debtors — 
poor and distressed, but honest. 

Congress has power to coin money, regulate the value 
thereof and of foreign coin, and fix the standard of weights 
and measures. It possesses under this power, as well as 
under the commerce power, authority to legislate for the 
punishment of persons bringing counterfeit coin into the 
• 

1 Collett v. Collett, 2 Dali., 294. 

* Tua v. Carriere, 117, U.S. 201. St urges v. Crowninshields, 4 Wheat, 
122 . 
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United States with th'e intention of passing it, and to 
punish persons for passing, altering, publishing, or selling 
such false or counterfeit coin. 1 * 

It also possesses power to legislate for the offence of 
counterfeiting the securities and current coin of the United 
States. 

Power of Congress over the postal service was conferred 
in the following terms : “ The Congress shall have power 

to establish post offices and post roads.” 
extent £f vic *’ The power of Congress over the postal service may be 
power. classed with, but not uhder, the power to regulate com- 
• merce and Foreign Nations and among the several States 
because the power extends to postal communications 
' within a single State, as well as among the States. Con- 
gress has claimed the power to establish a government 
monopoly of the postal business over all government 
postal routes ; and since every route may be declared a 
government postal route, the monopoly is complete at 
the option of Congress. Under this power all mail opera- 
tions are regulated, postmasters appointed and their 
duties prescribed, mail contracts made, and carriers of 
mails regulated.* Congress can completely regulate the 
postal service, etc. ; but if any matters are excluded Congress 
cannot forbid their transportation by other means so as to 
interfere with the freedom of the powers. 3 « 

The ri«ht to From the postal power has been inferred the right to 
mail. carry the mail and to punish those who rob it. 

Promotion Congress has power “ to promote the progress of science 
and Art. and useful arts by securing for a limited time to authors and 

judiciary. inventors the exclusive right to their respective writings 

and discoveries ” ; to constitute tribunals inferior to the 
Supreme Court. The latter power has been exercised in the 
creation of inferior tribunals. The nature of these was 
dealt with when the judicial system of the United States 
was explained. (Ante, p. 77.) 

1 The United States v . Marigold, 9 How, 560. 

1 Sturtevants v. City of Alton 3, M'Lean, 393. 

• Ex parts Jackson, 96, U.S., 727. 
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A series of important powers fbllow in the enumeration ptracfe* *nd 
of the powers of Congress in the Constitution. A power was thTwgh^ 
given to define and punish piracies and felonies committed 
on the high seas and offences against the law of nations. 

The power seems closely allied to the commerce power : 

“ The ‘ high seas ’ may be taken to mean that part of the Meaning o f m 
ocean which washes the sea coast, and is without the body high ***** 
of any county according to the common law ; and so far 
as regards foreign nations, any waters on their sea coasts 
below land water-mark.” 1 

A power was also granted to declare war, grant letters of Power to 
marque and reprisal, and make rules concerning captures * “ war ‘ 
on land and water. This power has been exercised in 
authorising general hostilities, as in the war with Great 
Britain in 1812, when Congress passed an Act that “ war be Legislative 
and hereby is declared to exist between the United Kingdom authority * 
of Great Britain and Ireland, and the dependencies thereof, 
and the United States of America and their territories.* ' 

The power is an exclusively Federal one, since the States were Nature ot 
prohibited from engaging in war unless actually invaded, or power ’ 
in such imminent danger as would not brook of delay. 

The States are also forbidden from granting letters of 
marque. 

Incidental to the power of declaring war is the comple- poww to 
mentary power to raise and support armies. The power is 
unlimited, and necessarily so, since it is impossible to foresee 
what the national requirements would be should war exist. 

A limitation in practice does occur, since there can be no 
appropriation of money for the raising and support of 
armies for a longer term than two years. 

In England, Parliament, by the Bill of Rights in 1688, The Bin 
prohibited the keeping of standing armies in the Kingdom ° f Right> * 
without the consent of Parliament ; an annual appropria- 
tion has since been requisite instead of the biennial appro- 
priation that Congress has been empowered to make. In 
practice, however. Congress makes an appropriation only 
for the current year. 

1 Story, Constitution of the Unitsd States, 5 Ed., Vol. 2, pp. 89-90. 



100 


FEDERAL SYSTEMS 


caoMrtptkn. Th e question whether the United States Army would be 
raised by conscription was formerly doubted. Conscrip- 
tion, however, became imperative during the war of seces- 
sion, and was resorted to by the Southern States as well as 
by the Northern, and the power may be considered to exist. 
Under the war power, President Lincoln proclaimed the 
freedom of the slaves in States held by the Confederacy, 
and subsequently the proclamation was held to be a valid 
EatMU hm tm executive Act ; 1 so was the appointment of a provisional 
• Government. Government' over an insurgent State, and the establish- 
ment of courts by military authority within insurrectionary 
districts occupied by the Army — 

N»vy. “ The power to provide and maintain a Navy is a most 

important one,” and its necessity might have been imagined 
to have been readily admitted at the time of the framing 
of the Constitution. The Southern States, however, were 
lukewarm, and its advantages were not so apparent as they 
were to the seaboard States. A Navy promised to be a 
burden without adequate compensating benefits. Black- 
stone said : “ The Royal Navy of England hath ever been 

its greatest defence and ornament. It is its ancient and 
natural strength ; the floating bulwark of the island ; an 
Army, from which, however, strong and powerful, no danger 
can be appprehended from liberty.” The gallantry of the 
United States seamen in the naval war with Great Britain 
justified the Navy in the eyes of many who had protested 
against this grant of power. At the present moment they 
are few who would be found to object to its existence. 

Army «nd A power to make rules for the government and regulation 
regmationt. of the land and naval forces seems consequential upon the 
former grants of power to make war, raise armies, and 
provide and maintain a Navy. The power is an exclu- 
sive one ; with that jealous regard that the Constitution 
has of the freedom of the individual it is not one that the 
people of the United States would have left to the executive, 
and Invuioos. The duty of common defence which may involve *the 

1 Slabach v . Cushman 12 Fla, 272 ; Texas v. White 7 Wall, 200. 
Mechanics' Bank v. Union Bank, 22, Wall, 276. 
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putting down of insurrections and repelling invasions was 
recognised in the grant of an express power “ to provide for 
calling forth the Militia to execute the laws of the Union, 
suppress insurrections, and repel invasions, also in the grant 
of a power to provide for organising, arming, disciplining 
the Militia and for governing such part of them as 
might be employed in the service of the States ; reserving 
to the States respectively the appointment of officers and 
the authority of training the Militia according to the dis- 
cipline prescribed by Congress." These powers were far in 
advance of those that had been given to the United States 
in Congress under the Confederation. The inadequacy of 
the powers then conferred must have been present to the 
minds of the leading American statesmen during the 
meetings of the Convention. 

The grant of the power, however, led to strong objections 
on behalf of the States. 

The power of judging whether an exigency exists requiring President 
the calling out of the Militia is vested by statute in the i^ncy. 
President. 1 Whether it always vested in him was at one 
time a matter of controversy. Two of the State Governors 
in 1794 contended that the Governors of States to whom 
the President issued orders for the calling forth of the 
Militia had a right to judge for themselves of the necessity. 

Adjudgment of the Supreme Court settled the matter by 
deciding that the President was the sole judge of the neces- 
sity, and his judgment was binding upon all persons. The 
nature of the power and its objects requiring action upon 
emergencies justified the Act of Congress. 2 

The President, it has already been stated, is only com- Prudent 
mander-in-chief of the Militia when it is in actual service, of MiStu 

The power of Congress to exercise exclusive jurisdiction service, 
over the seat of Government and other ceded places will Government, 
be found dealt with elsewhere. (Post, p. 118.) 

The remaining power of Congress enables it to make all laws lor 
laws which shall be necessary and proper for carrying into executkm of 

1 Act of 1795, Ch. 101. 

* Luther v. Borden, 7 How, 1. 
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execution the foregoing powers, and all other powers vested 
by the Constitution in the*Government of the United States 
or in any department or officer thereof. 
onMture Dr. Story 1 says of this power : “ Few powers of the 
of po««t. Government were at the time of the adoption of the Con- 
stitution assailed with more severe invective and more 
declamatory intemperance than this. And it has ever 
since been made a theme of constant attack and extrava- 
gant jealousy. Yet it is difficult to perceive the grounds 
upon which it can be maintained or the logic by which it 
can be reasdned out. . It is only declaratory of a truth 
which would have resulted by necessary and unavoidable 
implication from the very act of establishing a national 
Government and vesting it with certain powers. What is 
a power but the ability or faculty of doing a thing ? What 
is the ability to do a thing but the power of employing 
the means necessary to its execution ? What is a legislative 
power but the power of making laws ? What is the power, 
for instance, of levying and collecting taxes but a legis- 
lative power or a power to make laws to levy and collect 
taxes ? What are the proper means of executing such a 
power but necessary and proper laws ? In truth, the con- 
stitutional operation of the Government would be precisely 
the same if the clause were obliterated, as if it were repeated 
in every article.” t . 

Meaning of The meaning of the words " necessary and proper ” have 
and proper." been the subject of much debate, if they do not enlarge, 
they do not restrain the powers of Congress or impair the 
right of the Legislature to exercise its best judgment in the 
selection of measures to carry into execution the constitu- 
tional powers of the National Government. ” Let the end be 
legitimate ; let it be within the scope of the Constitution ; and 
all means are appropriate which are plainly adapted to that 
end, and which are not prohibited but are consistent with the 
letter of the spirit of the instrument, are constitutional.” a 

1 Story on The Constitution of the United States, 5th edition, chapter 
xxiv, p. 137. 

* M’Culloch v . Maryland, 4 Wheat, 423. 
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Incidental and necessary powers are powers which must 
be implied from one or the other # of the enumerated powers. 

Thus the power to establish a national bank (since a corporation*, 
bank is a corporation) can only be deduced from a power 
to create a corporation. No such power was expressly 
given by the Constitution ; yet such a power was held to 
be implied ; a power to erect a corporation was not given 
by the Constitution, but it was said a corporation is but a 
means to an end, and the power to erect it is or may be 
an implied and incidental power. 

“ A corporation is never the end for which other powers 
are exercised, but a means by which other objects are 
accomplished. No contributions are made to charity for 
the sake of an incorporation, but a corporation is created 
to administer the charity. No seminary of learning is 
instituted in order to be incorporated, but the corporate 
character is conferred to subserve the purposes of education. 

No city was ever built with the sole object of being incor- 
porated ; but it is incorporated as affording the best means 
of being well governed. So a mercantile company is formed 
with a certain capital for carrying on a particular branch 
of business. Here the business to be prosecuted is the end ; 
the association, in order to form the requisite capital, is the 
primary means. If an incorporation is added to the associa- 
tion, it only gives a new quality, an artificial capacity which 
enables it to prosecute the business with more conveni- 
ence and safety. In truth, the power of creating a corpora- 
tion is never used for its own sake, but for the purpose of 
effecting something else. So that there is not a shadow 
of reason to say that it may not pass as an incident to 
powers expressly given as a mode of executing them.” 1 

The power to establish a national bank was held to be National 
deducible from the great powers of collecting taxes, bor- 
rowing money, regulating trade between the States, and 
raising the naval and military forces. Acquisition 

• Under the implied powers, alleged to be incidental to the 

1 M’Culloch v. Maryland, 4 Wheat, 316, 411 ; Hamilton on Bank, 

1 Hamilton's Works, pp. 152, 153. 
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National sovereignty, Louisiana was acquired in 1803, 
since the action is part of the implied power of every 
sovereign State of acquiring territory by conquest or by 
purchase. No specific power was given by the Constitution, 
for none was needed. 

To all the express powers of Congress the fullest meanings 
are given : they are what are known as plenary powers. 
Once an implied power is recognised as existing, the. same 
rule of construction is adopted. 

There 'are x certain prohibitions and limitations on the 
powers of Congress. These have already been referred to. 1 

The enumeration of the main powers of Congress might 
lead to the belief that legislation could only be carried out 
within a narrow sphere, but the contrary has been the case. 
Each year since the establishment of Congress there has been 
a steady output of legislation. In fact, the appetite for 
legislation has been insatiable. Innumerable Bills, how- 
ever, that have been introduced have never proceeded 
further than the stage of discussion ; they have been 
dropped, or if they have passed Congress the President’s 
veto has been exercised to destroy them. The curse of 
over-legislation has not been felt since the national checks 
of the Constitution have prevented it. 

In weighing the powers of the National Government, 
some criticism as to their sufficiency is permissibla In 
recent years further powers have been asked for. Power 
over Companies, for instance. Every State must give full 
faith and credit to the laws of another State. Should a 
company be incorporated in one State, it may carry on 
business in another where company laws are entirely 
different. A company in one State may be prohibited from 
carrying on business unless its capital is fully subscribed, 
whilst another State may allow a company incorporated 
under its laws to carry on business with little or no capital. 
A company in the latter State is permitted to carry on 
business in the State whose State laws deny a like power 
to companies incorporated under its laws. It is extremely 
1 Ante > p. 83. 
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difficult for investors under these circumstances to ascer- 
tain the solvency or responsibility of a joint-stock company. 
Again, in some States, shares of a company are taxable, 
but in others they are not. Some States insist that a local 
office shall be kept by foreign companies, and also an agent 
authorised to accept legal process. In other States no such 
law exists, consequently a person beginning an action against 
a company is often driven to the expense of suing in the 
State where the company is incorporated. Similar 
difficulties, however, have arisen in Canada. 

The power to deal with combinations and trusts is 
another instance in which some may think that the Federal 
power is insufficient. There is legislation directed against 
trusts, but it is not completely effective. The Supreme 
Court have decided that manufacturing is not commerce. 
Consequently, it has been possible to establish combinations 
by rival manufacturing companies carrying on business in 
different States to agree not to sell in other States where 
their rivals carry on business. A manufacturing firm in 
Pennsylvania, for instance, may agree not to sell its manu- 
factures in New Jersey, in consideration of a manufacturing 
company in New Jersey agreeing not to sell like manufac- 
tures in Pennsylvania. The State power in both cases 
is powerless to prevent such a combination. The States 
in tyoth cases are helpless against a complete monopoly. 
The States cannot interfere, because the matter is one of 
inter-State commerce and outside their jurisdiction ; the 
Federal Government is powerless also. The Sherman Act 
would only be partially effective to meet such a case. 

There are many other instances of a minor character 
where it might be urged that it would be advantageous to 
increase the national powers or create greater uniformity 
in State laws. 
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CHAPTER IX 

THE STATES 

Prior to the Declaration of Independence none of the colo- 
nies were strictly sovereign States in the sense in which the 
term sovereign is applied to States. It has been already 
stated , that they were all originally settled under and 
subject to the British Crown. Their powers and authorities 
were derived from and limited by their charters and by 
legislation of the British Parliament, which- controlled their 
legislation by prohibiting them from making laws repugnant 
or contrary to those of England. “ They could make no 
treaty, declare no war, send no ambassadors, regulate no 
intercourse or commerce, nor in other shape act as sovereigns 
in the negotiations usual between independent states. In 
respect to each other they stood in the common relation of 
British subjects ; the legislation of neither could be con- 
trolled by any other, but there was a common subjection 
to the British Crown.” 1 

If the Colonies were in any sense sovereign it was because 
they exercised within a circumscribed orbit some of the 
usual powers of sovereignty. t 

“ The Declaration of Independence was the United Act 
of all the Colonies, not done by the States' Governments, 
nor by persons chosen by them, but was emphatically the 
Act of the whole people of the United Colonies by the 
instrumentality of their representatives chosen for that 
among other purposes.’’ 2 

Dr. Story considered that the States at no time were 
sovereign in the full sense in which sovereignty may be used 
as applied to States. Since even prior to the Articles of 
Confederation, which were not signed until 1778, and not 

c # 

1 Story on The Constitution of the United States, 5th edition, Vol. I 
pp. 115, 3. 

* 2 Dali, 476, 471. 
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ratified so as to bind all the States until 1781, Congress had 
assumed the exercise of some of the highest functions of 
sovereignty ; they had organised the national defence, 
raised an army, borrowed money and authorised the 
captures and condemnation of prizes in prize courts. 

The people of each State framed its constitution and, like c on«^t utkm»^ 
the national Constitution, each State constitution is para- people, 
mount over its executive, legislative, and judicial power. v 
Nearly all the State constitutions declare “ that the people 
ordain and establish it,” and where this language is not 
used .it may be considered as implied. 

The Constitution is the fundamental law and basis of con«titati c»i 
government of the State, and has been defined as “ that body i»w. 
of rules and maxims with which the powers of sovereignty 
are habitually exercised .” 1 

When the Constitution of the United States was ratified 
thirteen separate State constitutions existed. Each State 
was in the exercise of all its powers of government. 

Besides the fundamental law of the Constitution, each The common 

law 

State possessed its common law, which it had transplanted 
from England. 

“ It was the peculiar excellence of the common law of Excellence 
England/* says Judge Cooley, “ that it recognised the worth, 1*™!**°* 
and sought especially to protect the rights and privileges England * 
of th$ individual man. Its maxims were those of a sturdy 
and independent race accustomed to an unusual degree to 
freedom of thought and action, and to a share in the admin- 
istration of public affairs ; and arbitrary power and 
uncontrolled authority were not recognised in its principles. 

Awe surrounded and majesty clothed the King, but the 
humblest subject might shut the door of his cottage against 
him, and defend from intrusion that privacy which was as 
sacred as the kingly prerogatives." 2 

All the English common law, however, was not adopted. How iu 
The colonists brought with them only that portion appli- ad ° pted * 
c^ble to their condition. It could not be expected that 

1 Cooley, Constitutional Limitations, 6th edition, p. 4. 

* Ibid p. 33. 
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men, many of whom had fled to escape, the hardship of laws 
which their conscience did not approve should adopt it all. 
A portion they discarded and instead enacted laws not con- 
trary to the laws affecting the general rights of Englishmen, 
but suitable to their condition. When the colonists became 
independent, “ the laws which governed them consisted first 
of the common law of England, so far as they had tacitly 
adopted it as suited to their condition ; second, of the 
Tty ame nded statutes of England or Great Britain, amendatory of the 
common law which they had in like manner adopted ; and 
third, of the 'colonial statutes. The first and second con- 
stituted the American common law, and by this in great 
part are rights adjudged and wrongs redressed in the 
American States to this day .” 1 

^mmdment The States possess full power to alter their Constitutions. 
Con«titutkm. A State Constitution, therefore, can be amended in one of 
two ways, either by the people since it was originally framed 
by them, or in the mode prescribed by the States' Constitution 
itself. Since it is impossible for all the people to meet and 
make amendments, amendments must be prepared and 
considered by some body of representatives chosen for the 
purpose. Unless such a body is specially clothed with the 
power it cannot take definitive action without submitting 
the amendment or revisions to the people : “ The constitu- 
tional convention or conventions elected to make amend- 
ments is the representative of sovereignty only in a very 
qualified sense, and for the specific purpose and with the 
M “ted*b restricted authority to put in proper form the questions of 
people- amendment upon which the people are to pass judgment ; 

the changes from the fundamental laws of the States must 
be enacted by the people themselves. . . .” 


D uunct ion The distinction between the Government of the United 
g««p»i art States and that of the States may be stated as follows : 
GovnomeAi The Government of the United States is one of enumerated 
'"'powers ; the national Constitution is the instrument 
’ which specifies them and in which authority should ®be 
found for the exercise of any power which the National 




1 Cooley, Constitutional Limitations , 6th edition, p. 37. 
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Government assumes to possess. # In this respect it differs 
from the Constitutions of the several States which are not 
grants of power to the States, but which themselves appor- 
tion and impose restriction upon the powers which the 
States inherently possess 

The Constitutions of the States are of various kinds, but Difler*nee« in 
all now contain provisions for their amendment. The con.titutfcmt, 
power, however, of amendment is limited by the National «njjndn|&! n 
Constitution in some particulars. No State may abolish the 
republican form of government. “ As long as existing repub- 
lican forms are continued by the States they are guaranteed 
by the Federal Constitution. Whenever the States may 
choose to substitute other republican forms they have a 
right to do so and claim the Federal guaranty for the 
latter. The only restriction imposed on them is that 
they shall not exchange republican for anti-republican 
constitutions.” 1 

No State may provide titles of nobility, and there are met of 
additional limitations. ” obUity ' 

Subject, however, to the foregoing principles and limita- state jud^ 
tions, each State must judge for itself what its constitution constitution, 
is to be and how the powers of government are to be 
apportioned. 

In the original Constitutions of the thirteen States, rage f 
although a triple division of the powers of Government ° 
was regarded as an axiomatic principle to be followed, the rfiJew"* °° 
several departments of power were not kept absolutely H * mp * hire • 
distinct. 

“ New Hampshire,” said Madison in “ The Federalist,” 

“ whose constitution was the last formed, declared that the 
legislative, executive, and judiciary powers ought to be 
kept as separate from and independent of each other as the 
nature of free government will admit.” Her constitution 
mixed these departments in many respects. 

To prevent an encroachment on any of the separate Penmyivenu. 
blanches of her Government, Pennsylvania created a Council 
of Censors, who first assembled in the years 1783-1784. It 

1 " The Federalist,” No. xliii. 
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was part of a Censor’s duty to enquire whether the Constitu- 
tion had been preserved inviolate in every part, particularly 
whether the legislative and executive branches of the Govern- 
ment had performed their duty as guardians of the people 
or assumed to themselves or exercised other or greater powers 
than they were entitled to by the Constitution. 

Article III of the Constitution of Oregon of 1859 declared 
that the powers of her Government should be divided into 
three separate departments : the legislative, the executive 
4 (including the administrative), and the judicial, and that no 
person charged with official duties under one of these 
, departments should exercise any of the functions of another 
except as in the constitution expressly provided. 1 
Constitution . Of a similar nature was the Constitution of Wyoming, 1889. 
g ' In all the States it was accepted as axiomatic that every 
step should be taken to prevent a tyrannical concentration 
of all the powers in one hand. 

A declaration of rights for the protection of individual 
minorities is also another feature of a State Constitution. 

Tie Bin o< The sixth Article of the State of Dakota affords an illus- 
DafiotV 0 * tration of this. It is entitled “ Bill of Rights.” It states 
that all men are bom equally free and independent and have 
certain inherent rights among which are those of enjoying 
and defending life and liberty, of acquiring and protecting 
property, and the pursuit of happiness. To secure these 
rights governments are instituted among men deriving their 
just powers from the consent of the governed. In support of 
this declaration, some provisions are enumerated similar to 
those contained in the United States’ Constitution, with addi- 
tional provisions such as that “ no person shall be imprisoned 
for debt arising out of or founded upon a contract.” 

A moral note is sounded in the declaration that the 
blessings of a free government can only be maintained by 
a firm adherence to justice, moderation, temperance, fru- 
gality, and virtue and by frequent recurrence to fundamental 
principles. * * 

1 Hill’s Annotated Laws of Oregon, Vol. I, p. 86. 

* Annotated South Dakota Statutes, Vol. I (1899). 
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All the States possess the amplest powers of legislation 
within the limits of their constitutions, and subject only to 
the prohibition and limitations of the Constitution of the 
United States. Whether, however, a particular State Act is 
justified under the States’ Constitution is often so moot a 
question as to be necessarily left to the discretion of the . 

particular branch which executes it, unless however, the 
Act whether of a legislative or executive character, be 
subsequently questioned before the State Supreme Court 
it cannot be controverted. 

In construing a State Constitution, the judges have construction 
declared that the construction must be uniform. The constitution, 
intention of the people in adopting it must be given effect to, ' 
and the whole instrument examined. In carrying out 
general grants of powers, all implied powers which are 
necessary to give full effect to the power must be inferred, but 
the implied powers must be necessary and not conjectural. 

Another rule of construction is that the English common Rule as to 
law must be kept in view ; although English decisions since 
the Revolution are sometimes referred to, and some weight 
attached to them, they are considered as of less importance 
than decisions prior to the Revolution. These are direct 
authorities. 

Some few of the States have endeavoured to solve their opinions of 
doubts*as to the constitutionality of their Acts, whether of oJStituTionai 
a legislative or executive nature, by obtaining beforehand P ° int, ' 
an opinion from their judges. In Maine, New Hampshire, Maine, New 
and Massachusetts, the judges of the Supreme Court were M«i£busettt. 
required when called upon by the Governor in Council or 
either House of the Legislature to give their opinions upon 
important questions of law and upon solemn occasions. 

In Florida the Governor may require an opinion upon Florid*, 
any question affecting his executive powers and duties, 
but a duty with reference to a bill before it becomes an Act 
has not been deemed to be such an executive duty. 

Iik Massachusetts the judges decline to express an opinion M**»«ehii**tt». 
upon the proper construction of any existing Act which 
may be amended. 
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The Constitution provided certain checks or limitations 
on a State’s inherent power. No State was permitted to 
enter into any treaty, alliance, or confederation, or grant 
letters of marque and reprisal. The prohibition was ren- 
dered necessary, since these powers had been conferred 
upon the National Government/ 

The States were forbidden to coin money ; for the power 
had been granted to Congress. It was desired to procure 
uniformity of coinage through the States. Coinage was 
a sovereign power, and likely to be abused if concurrently 
exercised. 

The States were forbidden to emit bills of credit. In 
referring to this .prohibition, “ The Federalist ” said : “ It 
must give pleasure to every citizen in proportion to his love 
of justice and his knowledge of the true springs of public 
prosperity. The loss which America has sustained since 
the peace from the pestilent effects of paper money on 
the necessary confidence between man and man ; on the 
necessary confidence in the public councils ; on the indus- 
tries and morals of the people, and on the character of 
republican government constitutes an enormous debt 
against the States chargeable with this unadvised mea- 
sure which must long remain unsatisfied, or rather an 
accumulation of guilt which can be expiated not otherwise 
than by a voluntary sacrifice on the altar of justice (Of the 
power which has been the instrument of it.” 1 

The United States passed through two crises, one during 
the War, and one after the Peace of 1783. During the War 
Congress issued an enormous quantity of bills of credit, 
proposing to redeem them on receipt of the amounts due 
to them from the receipt of the taxes they had requisitioned 
on the States. But the States made little or no response, 
and ultimately the bills became practically valueless. 

Bills of credit were generally understood to mean paper 
redeemable at a future day, which was intended to circulate 
through the community for its ordinary purposes as money. 
The object of the prohibition was not to prohibit the thing 


1 " The Federalist,” No. xliv. 
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when it bore a particular name,jDut to prohibit the thing 
whatever form or name it might assume. 

During the Civil War Congress had issued a large quantity Paper 
of Treasury notes, which Acts of Congress declared to currency * 
be legal tender for all public and private debts, except 
duties on imports and interest on the public debt. The 
validity of these Acts of Congress was questioned ; they 
were at first held to be valid by the Supreme Court by a 
majority of one as to debts incurred after the passing of the 
Acts, but not as to debts contracted before their passage. 

A yeaf later the decision of the Supreme Court on the latter 
point was overruled by its subsequent judgment by a 
majority of one. The result, however, was only arrived at 
by the appointment of two additional judges. The con- 
stitutionality of the power to make paper money a legal 
tender in times of peace as well as during a war was upheld 
in a later decision. 

Whilst the National Government can make paper money states 
a legal tender, the States cannot . 1 They are expressly making, 
prohibited from making anything but gold and silver coin 
a valid discharge in payment of debts. 2 

The prohibition on the State was instituted to create Reason of 

. r , iTr i prohibition 

one uniform standard of value. of bui* of 

The States, like the National Government, were prohibited ex post facto 
from«passing bills of attainder and ex post facto laws. They 
were also forbidden to pass any law impairing the obligation 
of contracts. 

“ The Federalist ” says, in commending this prohibition, Laws 
that " the sober people of America were weary of the flue- tSobiigltion 
tuating policy which had directed public councils. They° contracts * 
had seen with regret and indignation that sudden changes 
and legislative interferences in cases affecting personal rights 
became jobs in the hands of enterprising and influential 
speculators and snares to the more industrious and less 
informed part of the community. They had seen, too, that 
ont legislative interference is but the first link in a long 

1 Craig v. The State of Missouri, 4 Peter, Sup. Court. Rep., 410. 

1 Juilliard v. Greenman, 110 U.S. 421. 

S— (2125) 
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chain of repetitions evqry subsequent interference being 
naturally provoked by the effects of the preceding. 1 

Much discussion has taken place as to the meaning to be 
attached to the expression contract. The Courts have 
decided that it includes execute4 and executory contracts, 
whether express or implied. What is an obligation of a 
contract but the means provided by law by which the 
parties can be obliged to perform it ? Hence a law lessening 
the effectiveness of these means impairs the obligation of 
the contract. 

A law, for instance, which deprived a municipal corpora- 
tion of the power to levy taxes and so pay its debts would 
impair the obligation of the contract. So also would a law 
which deprived" a mortgagee of a right to possession under 
a mortgage until after foreclosure, since he would be deprived 
of his right to the rents and profits, which are a valuable 
portion of the right secured by the contract and further he 
would be compelled to incur the additional expense of fore- 
closure before obtaining possession. Innumerable cases 
have been decided on this clause of the Constitution, and 
they have ramified in unexpected directions. 

The leading case is Dartmouth College v. Woodward,* 
which decided that a Government had no power to revoke 
a grant even of its own funds which it had given to a private 
person or corporation for special uses, nor could it recall 
its own endowments granted to a hospital or college or city 
or town for the use of such corporation. 

Municipal corporations are much affected by this pro- 
hibition in the Constitution. Whilst the State creating 
them can strip them of political rights, since it would 
be an unsound and even absurd proposition that political 
power conferred by a legislature should become a vested 
right in any individual or body of men as against the 
Government, the Legislature has no power except through 
the judiciary to ascertain the validity of a grant, enforce its 
proper uses, suppress frauds, and when the uses are charitable 

1 " The Federalist,” No. xliv. 
a 4 Wheat, 518. 
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secure their regular administration through the means of 
equitable tribunals in cases where there would otherwise 
be a failure of justice. Public corporations, therefore, which 
exist only for public purposes may be changed by the 
Legislature, or they may be enlarged or restrained, but the 
property held by them must still be secured for the use of 
those for whom and at whose expense it was purchased. 

Marriage is not a contract within the meaning of this 
clause, 1 otherwise a State Legislature would have had no 
authority to declare a marriage void or to award a divorce. 

A further prohibition in the Constitution forbids a State 
laying any duty on commerce, keeping troops, or ships of 
war in time of peace, entering into any agreement or compact 
with another State or with a foreign power, or engaging in 
war unless actually invaded or in such imminent danger as 
would not admit of delay. The necessity of prohibiting the 
States from levying tonnage duties was obvious. The con- 
cession of such a power to the States would have led to 
diversities of regulations, and induced the States to enter 
into a warfare with each other, embittering the harmony 
so essential to the Union. How likely the States were to 
take umbrage at any discrimination was seen during the 
existence of the tariff laws of 1828, when it was said that the 
cotton industry was injuriously affected in the South by 
the action of Congress. South Carolina was so incensed 
at the “ tariff of abominations,” as it was called, that 
her State Convention passed a nullification ordinance, 
threatening to secede. 

In 1833, however, Henry Clay, the great pacifier, introduced 
a Compromise Bill which brought about peace. If an 
individual State threatened revolt against the National 
Government on this issue, what a number of inter-State 
quarrels would not have been fomented by a power to lower 
or raise tonnage rates with a view to the diversion of 
commerce ? 

By reason of the declaration that the Constitution Laws 
and Treaties of the United States are supreme, State laws 

1 Maynard v . Hill, 125, U.S., 190. 
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have no operation upon the rights or contracts of the 
United States . 1 . 

The States’ legislatures are bound by the prohibitions of 
the National Constitution and by their own Constitutions 
they exercise only that certain portion of the sove- 
reign power delegated to them by the people, the residue 
remains in the people of the State. Mr. Bryce considers 
that there is now less inclination on the part of the people 
to trust their legislatures than there formerly was. In 
theory the power of a State legislature to legislate is 
unlimited, subject to the before-mentioned restrictions, 
and it possesses a general authority to make all laws at 
discretion.- It, however, must not trend upon either the 
executive or judicial powers which are generally kept 
separate, following, as previously stated, the well-known 
triple division contained in the Constitution : “ How far 
the power of giving the law may involve every other power 
in cases where the Constitution is silent never has been and 
perhaps never can be definitely stated .” 2 

The power to legislate cannot be delegated to any other 
body or authority. Bureaucratic Government, therefore, 
does not exist. 

Locke, the great political thinker, had said : “ The 

Legislature neither must nor can transfer the power of mak- 
ing laws to anybody else or place it anywhere but vl'here the 
people have.” 

All the States possess governments, consisting of a 
Governor and legislature. The Governor is universally 
elected and holds office for varying terms in different 
States. In some cases the Governor nominates the 
State’s judges. He generally possesses a power to veto 
legislation. His executive are mostly elected, but in no 
sense are the executive the Governor’s executive, as 
the President’s executive are. Nearly all the States 
number amongst their executives Secretaries of State and 
Treasurers. * 


1 United States v. Wilson, 8 Wheat, 253, 
* Fletcher v. Peck, 6 Cranch, 87, 136. 
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# The State Judiciary comprises Supreme Courts or final sut®^ 
Courts of Appeal, Superior Courts, and Local Courts. 

A great variety of names distinguish the local courts, coum. 
such as Orphans* Court, Hustings Court, and County Court. 

There is also a Court for the conciliation of domestic 
differences. 

/ No appeal lies from a State court to a Federal court A Ppe au. 
except Federal jurisdiction be in some way involved. 

Judges, when not appointed by the State Governors, 
are elected by the State Legislature, and in the majority of 
cases directly by the people. A judge is not elected for life, 
but usually for a term. Hence may be seen what would 
appear to the Englishman the curious spectacle of ex-judges 
practising as advocates in the courts and retaining the 
honorary title of judges. A judge's salary is generally 
lower than that paid to a County Court judge in England. 

The Sheriff is the State, as the Marshall is the Federal shoring 
officer. 



CHAPTER X 


THE TERRITORIES AND ADMISSION OF NEW STATES 

The s««t <rf / The question of the seat of government is important 
in a Federal constitution. It led to trouble at the time 
of the great confederacy of the Achaian League. Aware 
of the" dissensions likely to be engendered by fixing upon 
a capital at the time of the framing of the Constitution, 
the framers of the Constitution vested in Congress a power 
to exercise exclusive legislation over a district not exceeding 
two square miles obtainable by cession of territory from 
particular States. Prior to 1789 Congress had no fixed 
abode. At different periods under the Confederation it 
Wuhington. sat at Philadelphia, Princeton, and Annapolis. Washington 
during his Presidency selected a site for the seat of the 
Hational Government situated on the Potomac River, 
acquired by a cession of territory from Maryland and 
Virginia. It was named Washington, after its illustrious 
founder, the Father of the Republic. It is called the Federal 
District, abbreviated from Washington F.D., because 
Washington is virtually not in a State at all. 

Congress meets at Washington, and there also the Supreme 
Court sits. 

Petition of The inhabitants of this territory are citizens of the 
inhabitant.. United States, but not of any particular State. In 1871 

a territorial government was provided for them, carrying 
with it a right to send a delegate to Congress. 

Further power A further power was given the National Government, 
to congre.. the consent of the State legislatures, to exercise author- 

tort*, anenaii, ity over all places purchased in particular States for the 
( C ‘ erection of forts, magazines, arsenals, dockyards, and other 
needful buildings. 

subject to Innumerable cessions of land by the States have* been 
sute right*? made for these purposes, subject to a reservation of the 
State right to serve all State process upon persons found 
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there. The States had no desire to create Alsatias for the 
benefit of absconding criminals or fugitive debtors. 

In other respects, inhabitants of all ceded places are 
citizens of the United States, and cease to enjoy State rights, 
and become liable for offences to punishments prescribed 
by Congress. The power to punish was deduced as 
incidental to the power to exercise exclusive jurisdiction. 

One great question among the many that had threatened crown Land*, 
in early days to shipwreck the making of a constitution was 
the dispute as to the unoccupied Crown Lands. The Crown 
Lands had belonged to the British Crown prior to the rebel- 
lion. Were they to be considered as the property of the 
Federal Government or the property of the States within 
whose chartered area they were situated ? The disputes 
ended in a compromise, Congress and States agreeing that 
they should be disposed of for the general benefit of the 
Federation and ultimately formed into new States. The 
proceeds of the sale of the lands were to be used for the 
payment of State debts, which had been mostly incurred 
during the war with England. In 1787 Congress passed 
an ordinance providing for the organisation of territorial 
governments according to their respective populations. 

Sub-section 2 of section iii of Article IV of the Constitution congre** to 
empowered Congress to dispose of and make all needful ^dre^uu- 
rules # and regulations respecting the territory or other pro- di«£Lai of 
perty belonging to the United States ; nothing in the 
Constitution was to be so construed as to prejudice any 
claims of the United States or of any particular State. 

The proviso was inserted to meet the cases of North Carolina 
and Georgia, which had not ceded at the time their 
unappropriated lands. 

A power to expand the territory of the United States Aoquisitkm oi 
has been always considered to exist, though at the time tcmtoryw 
when Louisiana was acquired by purchase and annexed it 
was thought doubtful. The validity of the power has since 
boen assumed by all the departments of the Government. 

It has been construed as authorising the acquisition of terri- 
tory not fit for admission into the Union when acquired, 

* 
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but susceptible of becoming so as soon as its population and 
situation warrant. Territory is, therefore, acquired for the 
purpose of its becoming a State and not with the intention 
of allowing it permanently to be governed by Congress with 
absolute authority. 

No doubt has ever existed as to the National 
Government’s powers to organise territorial governments 
within the original territory of the United States ; 
but a dpubt did exist as to territories which had been 
t acquired . by conquest or by treaty such as Florida and 
Louisiana. 

Congress possesses a power to confer on any territorial 
government a legislature, executive and judiciary whether 
in exercise of its power of national sovereignty or under 
the clause of the Constitution which authorised it to make 
all needful rules and regulations respecting the territory 
of the United States. 1 

The people of the several territories were entitled to form 
for themselves State constitutions whenever enabling 
Acts of Congress were passed for that purpose, but only in 
the manner allowed by such Acts, and through the action 
of such persons as such Acts clothed with the elective 
franchise to that end. The people of the territory have 
no right of their own motion to meet in convention, frame 
a constitution, and demand admittance to the Union. c Any 
such action would not entitle them to admission, since the 
power given to Congress to admit also implies the power to 
refuse admission, and if admission be refused the territorial 
status also continues until Congress is satisfied to suffer 
the territory to become a State. 

Article IV, section iii, sub-section 5, expressly gave the 
power to Congress to admit new States to the Union. It 
also contained a prohibition against the formation or erection 
of a new State within the jurisdiction of any other State, 
and forbade the junction of two or more States or parts of 
States without the consent of the legislatures of the States 
concerned as well as of Congress. 


1 American Insurance Co. v. Canter, 1 Peter’s Sup. R., 511, 546. 

( 
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' The Philippine Islands came under the administrative 
control of the United States by virfue of the Treaty of Peace, 
concluded between the United States of America and Spain, 
signed in Paris on 10th December, 1898, and ratified in 
Washington on 6th February, 1899. 1 

Article 3 of the above Treaty says : “ Spain cedes to the 
United States the archipelago known as the Philippine 
Islands, and comprehending the islands lying within the 
following line : [here follows the demarcation]. The United 
States will pay to Spain the sum of $20,000,000 within three 
months after the exchange of the ratifications of the present 
treaty.” 

It is unnecessary to quote the other provisions of the 
treaty, as they refer chiefly to a temporary state of affairs 
now no longer existing. 

The treaty was preceded by a Protocol of Peace, signed in 
Washington on August 12th, 1898, between the French 
Ambassador, M. Jules Cambon, who had been specially 
appointed “ plenipotentiary to negotiate and sign ” by decree 
of the Queen Regent of Spain, dated 11th August, 1898, 
and the United States’ Secretary of State, Mr. William 
R. Day. 

Article 3 of that Protocol says : “ The United States 

will occupy and hold the city, bay and harbour of Manila, 
pending the conclusion of a treaty of peace which shall 
determine the control, disposition, and government of the 
Philippines .” 

The United States were in temporary possession of the 
archipelago from 13th August, 1898, to 6th February, 1899, 
when, on exchange of the ratifications above mentioned, 
they established a provisional military government which 
was, for civil matters, assisted by a Philippine Commission 
from 4th July, 1901. Finally, by Act of Congress, dated 
1st July, 1902, military government was entirely superseded 
by civil, government from 4th July of the same year. 

• 

1 The full text of the Treaty of Paris is set out in Senate Document 
No. 62, Part I of the 55th Congress, 3rd Session. Published by the 
Government Printing Office, Washington, 1899. 

I 
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The local government is at present composed (1) of a 
Philippine Commission wilh a majority of American and a 
minority of native commissioners numbering about eight 
or nine in all, and appointed by Congress ; and (2) a Philip- 
pine Assembly (established in 1907), the members of which 
are elected bi-annually by popular suffrage. The members 
of both Houses receive large salaries. The government 
of the islands is subject to the Congress of the United States 
and under the immediate control of the War Department 
* section of Colonial affairs. The Secretary of State for War 
is the minister responsible for the conduct of Philippine 
affairs. The Philippine Commission acts as an Upper 
House, and the Assembly as a Lower House. ^Theoretically, 
all bills are proposed in the Lower House and pass to the 
Upper House for confirmation or rejection, as the case may 
be. The Commission, however, has the right to initiate 
bills which are then passed to the Lower House for the 
vote and returned to the Commission for acceptance, perhaps 
with amendments. 

In practice, however, the Commission virtually dictates 
to the Assembly the legislative course to be pursued, thus 
checking, in advance, the passage through the Lower 
House of an annual batch of fantastic legislative projects 
conceived in the fertile Oriental imagination of the native 
deputies. « 

The powers of the Assembly are, moreover, limited to the 
proposal of laws for the government of the civilised popu- 
lation (6,987,686), the control of the wild inhabitants 
(647,740) 1 being allotted to one of the members of the 
Commission, on whose report and advice measures for 
their government are enacted, independently of the 
Assembly. 

The Act providing for the Philippine Assembly stipulates 
that the elected deputies shall not be less than 50 and 
not more than 100. The archipelago is divided into 

1 Vide Population of the Philippines , Bulletin 1, published by <be 
Department of Commerce and Labour and Bureau of the Census, 1904, 
Washington. Census taken in 1903 under the direction of General J. P. 
Sanger, U.S. Army. 

I 
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provinces, to each of which a Gpvemor is appointed by the 
Commission. 

“ Besides the lower courts established in many provincial 
centres, sessions are held in circuits, each usually comprising 
two or three provinces . The provinces are grouped into 
sixteen judicial districts, in each of which there is a Court 
of First Instance, and there is, moreover, one additional 
“ Court of First Instance at large.” The Chief Justice of 
the Supreme Court, some of his assistant judges, several 
provincial judges, the Attorney-General, and many other 
high legal functionaries are Filipinos. The provincial 
Justices of the Peace are also natives.” 1 

The exact relation of the Philippine Islands to the United 
States is not easy to define. The archipelago is not a pro- 
tectorate which would imply the existence of a de facto 
native government. Neither is it a State, a Territory, nor 
a Colony, for it has been frequently declared officially, and 
with pride, that the intention of the United States is to set 
an example unique in the world’s history, namely, not to 
acquire the territory, but to teach the Filipinos to govern 
themselves with the view of granting them independence 
when the United States shall consider them able to rule their 
own affairs. In the insular case of Armstrong v. United 
States, (1900, appeal cases, Supreme Court No. 500), the 
Sotcitor-General stated, with reference to the Philippine 
Islands : “ I believe they are but a possession — territory 
belonging to the United States — which we can part with 
whenever it becomes apparent that their interests or our 
welfare demands a separation.” 

This confirms the general understanding that the Philip- 
pine Islands constitute not an integral part of the Republic, 
but a mere possession in virtue of the cession (made under 
compulsion, for which statement see the Senate Document 
No. 62, already referred to in foot-note at p. 121, for the 
protest made by the Spanish Commissioners against the 
•forced cession). 

The Philippine Islands may, therefore, be called a territory 

1 The Philippine Islands, by John Foreman, 3rd Edition, page 618. 
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held pro tempore , and until it shall suit the policy of the 
United States to relinquish it. The United States being a 
republic, there can be “no such person as a United States 
subject. The Filipino is not an American citizen, he cannot 
call himself an American. The denomination “ Filipino " 
does not indicate any nationality, because there is not, and 
never has been, a Philippine nation. 

A Filipino travelling abroad can have a passport in which 
he is described as “ a Filipino travelling under the protection 
of the United States of America/’ and he can claim and 
obtain that protection in . any American Consulate. A 
Filipino is so called because he is a person bom on that soil 
kiiown to the world as the Philippine Islands, in the same 
sense that a native-of Jamaica is styled a Jamaican. 

Tt may be added that with regard to “ Imperial expan- 
sion,” and in particular the retention of the Philippine 
Islands, the United States public are somewhat lukewarm, 
and whilst the policy of the Republican party seems to favour 
the maintenance of the status quo in the Far East, the Demo- 
cratic party leans very plainly towards the abandonment, 
in the near future, of the United States’ new Oriental 
possession which they regard as a costly and unproductive 
enterprise. 

“ The undisputed attitude of the executive and legislative 
departments of the Government has been and is that the 
native inhabitants of Porto Rico and the Philippine Islands 
did not become citizens of the United States by virtue of 
the cession of the islands by Spain by means of the Treaty of 
Paris. It was not the intention of the Commissioners who 
negotiated the Treaty to give those inhabitants the status of 
citizens of the United States.” 1 

1 A Digest of International Law, by John Bassett Moore, LL.IX, Vol. III, 
page 317. Washington, Government Printing Office, 1906. 



CHAPTER XI 

THE NATURE OF T&E UNITED STATES CONSTITUTION 

The purpose of the Constitution of the United States was Purpose oi 
clearly expressed in its preamble. It was created “ in expressed, 
order to form a more perfect union , establish justice, insure 
domestic tranquillity, provide for the common defence, 
promote the general welfare and secure the blessing of 
liberty to ourselves and our posterity.” 

" It was ordained to form a more perfect union.” Upder To form 
the Articles of Confederation, the Union had been declared union, 
to be perpetual. What can be indissoluble if a perpetual 
union made more perfect is not so ? When a State is once 
in the Union there is " no place for reconsideration or 
revocation except through revolution or through the consent 
of the States .” 1 

Without the States in union there could be no such indwtructibie 
political body as the United States. Not only, therefore, Sde^ctibie 
can there be no loss of separate and independent autonomy 
to the States through their union under the Constitution, 
but it may not unreasonably be said that the preservation 
o^ the States and the maintenance of their governments 
are as much within the design and care of the Constitution 
as the preservation of the Union and the maintenance of 
the National Government. The Constitution in all its 
provisions looks to an indestructible union composed of 
indestructible States. 2 

The Constitution is the supreme law ; it was declared so con*titutk> n 
to be by the Constitution itself. "This Constitution and iaw.* upreme 
the laws of the United States which shall be made in pur- 
suance thereof and all treaties made or which shall be made 
under the authority of the United States shall be the supreme 
•law of the land and the judges in every State shall be bound 

1 Texas v. White, 7 Wall, 700, 726. 

* Cooley, Constitutional Law, 2nd edition, p. 28. I 
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thereby, anything in the constitution and laws of any State 
to the contrary notwithstanding ." 1 
Hmr ordained The Constitution, safd Mr. Justice Story, was not ordained 
attabiuhed. and established by the States in their sovereign capacities, but 
. emphatically, as the preamble of the Constitution declares, 
by the people of the United States. It was not necessarily 
carved out of existing State sovereignties, nor a surrender 
of powers already existing in State institutions, for the 
, powers of the States depended upon their own constitu- 
tions, and'the people of every State had the right to modify 
* _ and restrain them according to their own views of policy 

Natan of pr principle . 2 * The sovereignty of a State, said Chief 

•ovenignty. Justice Marshall, extends to everything which exists by its 
own authority oris introduced by its permission, but does 
it extend to those means which are employed by Congress 
to carry out executive powers conferred on that body 
by the people of the United States? We think it demon- 
strable that it does not. These powers are not given by the 
People of the people of a single State. They are given by the people 
of*the peopl * of the U nited States, to a government whose laws made in 
* **' pursuance of the Constitution are declared to be supreme.” * 
Article X of the first amendment declared that " the powers 
not delegated to the United States by the Constitution nor 
prohibited by it to the States were reserved to the States 
respectively or the people.” « 

, Meaning -of It has been contended by many writers that the " people ” 
p * >pl8 ' meant the " people of the States,” and that the ultimate 
reservation of power remained in the “ people of the States 
separately ” 4 and not in the whole people. Had this con- 
tention been adopted the Constitution of the United States 
would hardly have attained that national character that it 
now has. 

1 Article 6. 

# See judgments of Mr. Justice Story, Martin v. Hunters Series, 1 
Wheat, p. 324. 

* McCulloch v. Maryland, 4 Wheat, p. 429, c 

4 Calhoun on The Constitution and Government of the United States . 

The constitutional view of the war between the States by A. H. Stephens 
and^many other writers. 
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It is important to note the difference between, what may 
be termed, its national and its federal character, as bearing 
on the War of Secession. 

"The Federalist,” in applying certain tests, assumed view* of tim 
that the difference between a federal and national govern- 
ment was supposed to consist in this, that in a federal 
government the powers operated on the political bodies 
composing the confederacy in their political capacities, in 
the latter on the individual citizens composing the nation 
in their individual capacities. Tested by this criterion, 
the Constitution was of a national and not a federal character. 

In strictness, however, it must be considered as neither a 
national nor a federal Constitution, but a composition of 
both. In its foundation it was federal and not national. 

In the sources from which the ordinary powers of Govern- 
ment were drawn, it was partly federal and partly national. 

In the operation of these powers it was national and not 
federal, and in the extent of these again it was federal and 
not national, and finally in the authoritative mode of intro- 
ducing amendments it was neither wholly federal nor national. 

The framers of the Constitution feared the Federal Govern- Natur. of 
ment might fail from weakness, and they looked to a struggle bStrom 
between the Government of the United States and the aifd state 
separate governments of the several States as furnishing the vernmont - 
means of resisting the encroachments of the one or the 
other, but time and experience established that the struggle 
lay between the Government of the United States, sup- 
ported by a majority of the States and a minority of the 
States. As a result the Government of the United States 
proved to be immeasurably the stronger. The system 
had, therefore, instead of tending towards dissolution from 
weakness, tended strongly towards consolidation from 
exuberance of strength. 1 Whether the Constitution was caihow. 1 . 
wholly federal, as many have contended, or not is not of w *‘ 
such importance now as it was prior to the War of Secession. 

The existence of its national as well as its federal aspect 
has since been generally recognised. 

1 Calhoun, Constitution and Government of the United States. t 
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In the Constitution itself is found a triple division of 
o< power., powers. The legislative, the executive, and the judicial. 

Locke had declared such a division essential to liberty, 
and had asserted that legislative and executive functions 
ought to remain separate. 

Bffi i of < Ri«hu England the Bill of Rights subjected the executive 
tn England, power to checks, and the Act of Settlement continued the 
process further by making the judiciary practically inde- 
pendent. The judges then became irremovable, except 
only after conviction in the law courts or on an address 
presented by both Houses of Parliament in the same session. 
co n» ti tutK>n° f Montesquieu, who highly praised the English Constitution, 
m division declared the, triple division of powers which then took place 

Of pOWWg. . ^ 

as its characteristic excellence. 

He affirmed that there could be no liberty where the 
legislative and executive powers were united in the same 
person or body of magistrates, or if the power of judging 
was not separated from the legislative and executive powers. 
Federalist " examining Montesquieu’s position, "The Federalist” 

view, on explained that Montesquieu did not mean that these depart- 

Montesquieu's A it . _ A 

meaning. ments ought to have no partial agency in or control over the 
acts of each -other. His meaning, as his words imported, 
and still more conclusively as illustrated by the example 
in his eye, amounted to no more than this, that where the 
whole power of another department is exercised by the same 
hands which possessed the whole power of another depart- 
ment the fundamental principles of a free constitution are 
subverted. 

object The framers of the United States’ Constitution aimed at 

Conititution. the making of a constitution that should be a sure safeguard 
for freedom. Hence they followed the triple division of 
powers which the French jurist had so highly extolled, but 
the better to secure their ends they contrived a series of 
checks which has rendered the Constitution so admirably 
balanced. 

Constitution. ^ ma Y be asked if the result was wholly due to the 
teachings of Montesquieu. Great as his influence was, and 
jts greatness cannot be denied, other causes were at work. 
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The States possessed their own ^Constitution ; they were 
familiar with the existence of a legislature consisting of two 
chambers : a popular assembly checked by an Upper 
Chamber, and both Chambers subject to the executive veto 
of the Governor. The States had indeed whilst under 
British dominion frequently protested against the exercise 
of this veto, and more particularly against the further power 
of the King in Council to disallow their legislation. Never- 
theless, on the whole, the system of checks seemed so admir- 
able that it was deemed worthy of imitation. Nothing 
seemed more likely to recommend the Constitution to the 
people of the States than to commend its likeness to their 
States Constitutions. The teachings of Montesquieu were 
in accordance with what the people had already in their 
minds. 

The Constitution of the United States is a written one, written y V 
and in this respect resembles the Canadian, the Australian, \ 
and South African Constitutions. It is also fundamental^ constitution 
and legislation in disregard of its provisions is of no effect. j undamenUl * 

This was so held in the great case of Marbury v. Madison^, Marbury *. 
decided by the Supreme Court in 1803. 1 In the course of 
the judgment it was said " that the people have an original 
right to establish for their future government such principles 
as in their opinion shall most conduce to their happiness. 

The exercise of this original right is a very great exertion, 
nor can it nor ought it to be frequently repeated. The 
principles, therefore, so established are deemed funda- 
mental. And as the authority from which they proceed 
is supreme, and can seldom act, they are designed to be 
permanent. This original and supreme will organises the 
Government and assigns to different departments their 
respective powers. It may either stop here or establish 
certain limits not to be transcended by those departments. 

“ The Government of the United States is of the latter de- 
scription. The powers of the Legislature are defined and 
limited, and that those limits might not be mistaken or for- 
gotten the Constitution is written. To what purpose are 

1 1 Cranch, 175 , 176. 1 

9 — ( 3135 ) 
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powers limited or to what purpose is that limitation committed 
to writing if those limits may at any time be passed by those 
intended to be restrained ? The distinction between a 
Government with limited and unlimited powers is abolished 
if these limits do not confine the persons on whom they are 
imposed, and if acts prohibited and acts allowed are of equal 
obligation. It is a proposition too plain to be contested 
that the Constitution controls any legislative Act repugnant 
to it, or that the Legislature may alter the Constitution by an 
ordinary Act. Between these alternatives there is no 
middle ground. The Constitution is either a superior 
paramount law unchangeable by ordinary means, or it 
is on a level with ordinary legislative Acts, and like other 
Acts is alterable when the Legislature shall please to alter 
it. If the former part of the alternative be true then a 
legislative Act contrary to the Constitution is not law. 
If the latter part be true, then written constitutions are 
absurd attempts on the part of the people to limit a power 
in its own nature illimitable. Certainly all those who have 
framed written constitutions contemplate them as forming 
the fundamental and paramount law of the nation, and 
consequently the theory of every such government must 
be that an Act of the Legislature repugnant to the Constitu- 
tion is void. This theory is essentially attached to a 
written constitution, and is consequently to be considered 
.. as one of the fundamental principles of our society.” 
s ufetinciion In the existence of a fundamental written constitution 

.fConstituttonof the United States Constitution differs from that of the 

ji United State* 

and Great United Kingdom, Its permanent unchangeable character 
is the antithesis of what is popularly known as the Con- 
stitution of the United Kingdom. It is rigidity versus 
elasticity. In the United Kingdom the King, the House 
of Lords, and the House of Commons acting together 
* n kgistati 011 fonn a parliamentary sovereignty so high 
that no authority has power to overrule it. “ Parlia- 
ment,” it has been said, “hath sovereign and uncon- 
Natureot trollable authority in the making, conferring, enlarging, 
'restraining, abrogating, repealing, revising and expanding 
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of laws concerning matters of afl possible denomination, 
ecclesiastical or temporal, and military, maritime, or 
criminal. This being the place where that absolute despotic 
power which must in all governments reside somewhere is 
entrusted by the Constitution of these kingdoms . 1 Therefore 
there is no fundamental law in Great Britain as there is 
in the United States, and even the Union with Scotland which 
is considered to have had something of the nature of a treaty 
about it could be as readily repealed as any other Act.” k, x 

Since in Great Britain Parliament is supreme, it cannot MeWing of 
Act unconstitutionally in the sense that Congress can. To stituSonai. 
say that an Act of Parliament is unconstitutional in Great 
Britain means no more than the Act is opposed to the spirit 
of the Constitution, and in this sense the word uncon- 
stitutional in the mouth of a speaker conveys a term of 
censure, but in the United States, if the term be applied to 
an Act of Congress, it means that the Act was beyond the 
power of Congress to enact. 

The triple division of powers already referred to was Trip^ 
pre-eminently designed to preserve the liberty of the preserve 
individual citizen, which the framers of the Constitution liberty in 
were satisfied was his greatest blessing. Tyranny and Umlcd sut ® - 
injustice might arise in the exercise of the Executive, the 
Legislative, or the Judicial power. Accordingly each of 
these powers must be so constituted as to check the other. 

The Constitution was Republican , based upon the people's Republics 
rights. No title of nobility could be granted, and no charactcr * 
person holding any office under the United States could 
accept of any present, emolument, office, or title of any 
kind whatever from any king, prince, or foreign State. 

It was also Democratic, since the suffrage could be exercised Democratic, 
by every American citizen qualified to vote for the most 
numerous branch of the State Legislature. 

The Constitution further partook of the nature of a com- Federal 
pact # or treaty, by which the States and the people bound 
themselves to each other. The Federal Government was, federation, 
therefore, a Federal compact. “ So long as the separate 

1 Coke. 4th Institute, p. 36. ' 
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organisation of the members remain^ and must form the 
nature of the compact, it must continue to exist both for 
local and domestic and for Federal purposes. The Union 
was in fact as well as in theory an association of States 
or a confederacy.” 1 

The Constitution was also to some extent a social compact, 

' as distinguishable from a Federal compact. A Federal com- 
pact may be defined as an act of the State or body politic, 
and not of the individual, whilst a social compact is generally 
understood to mean the act of individuals about to create 
and establish a State or body politic among themselves. 
Thus, where a number of States bind themselves together, 
and the body- politic and not the individual is answerable, 
the obligation is said to be a Federal obligation. On the 
other hand, " when by any compact express or implied a 
number of persons bind themselves to contribute their 
proportions of the common expenses or to submit to all laws 
made by the common consent, and in default of compliance 
with these engagements the society is authorised to levy the 
contribution or to punish the person of the delinquent, 
it is understood to be more in the nature of a social than a 
Federal obligation.”* 

The Constitution, however, may be looked at from another 
standpoint, more especially when it is considered as a whole 
with the amendments added from time to time. * 

It is a charter of the rights of the people of the United 
States, not that it contains a clear and full enunciation of 
all rights such as are generally considered indefeasible to full 
liberty, but it asserts important declarations of rights which 
many of the States at the time of its establishment thought 
of the utmost importance. 

Hamilton considered* “all such pronouncements unne- 
cessary.” " Bills of Rights,” he argued, “ were in their 
origin stipulations between Kings and their subjects, abridg- 
ments of prerogative in favour of privilege, reservations 


1 Story, Constitution of the United States , 3rd edition, Vol. I, p. 225. 

* Ibid. 

* "The Federalist," No. lxxxiv. 
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of rights not surrendered to the Pripce.” According to their 
primitive signification, they had no “application to Consti- 
tutions professedly founded upon the power of the people 
and executed by their immediate representatives and 
servants.” Nevertheless the Constitution did contain certain 
declarations of rights, and whilst Hamilton agreed that 
declarations might in certain cases prove dangerous, he 
pointed out that it possessed provisions which were 
altogether independent of the structure of Government. 

In the Constitution it will be found that individual 
liberty and Republican principles were both established 
and cherished. Whilst the weapon of impeachment was impeachment, 
kept it was safeguarded with a restriction. The privilege 
of Habeas Corpus was preserved by the provision that the Habea# 
writ should only be suspended in cases of invasion or corpu, ‘ 
rebellion when the public safety required it. 

Bills of attainder and ex post facto laws, probable sources bui> of 
of injustice to persons or property, were prohibited to the Vx'potuw? 
legislative power. laW8, 

Trial by jury, except in the solitary case of impeachment, Trial by 
was recognised as the fundamental right of every citizen jury ‘ 
charged with a crime. On any criminal trial it was declared 
that an accused person must be charged in the State where Local venue, 
the crime was committed. If not committed in any State 
Congress had power to provide for the place of trial by 
legislation. Treason was considered too serious a crime 
to be left to the judges to define. The treason the Con- Treason 
stitution recognised was that which consisted in levying defined * 
war against the United States or in adhering to their enemies, 
giving them aid and comfort. No person could be convicted^ 
of this crime unless two witnesses testified to the same overt! 
acts, or the person charged confessed in open court. To 
Congress also was assigned the power to declare the punish- con*re» 
ment for treason, but even this power of Congress was p^hment. 
limited. Attainder for treason could work no corruption 
of Blood or forfeiture except during the life of the person 
attainted. 

But even this enumeration of rights and safeguards of 
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liberty did not satisfy soijne of the leading States, who were 
only induced to ratify the Constitution on the assurance that 
a Bill of Rights would be added subsequently to the Con- 
stitution. The passing of the Ten Articles of the first 
Amendment which were ratified /luring the years 1789 to 
1791, eight of which dealt with individual liberty, com- 
pleted the sum of the enumerated fundamental rights 
of the American people. By these Congress was pro- 
hibited from making any law establishing or prohibiting the 
free eXercise v of religion or abridging the freedom of speech 
or of the Press, or of the right of the people peaceably to 
assemble and to petition the Government for a redress of 
grievances. The right of the people to keep and bear arms 
was not to be infringed; for a well-regulated militia was 
essential for the security of a free State. In time of peace 
no soldier was to be quartered in any house without the 
owner’s consent, nor in time of war but in a manner pre- 
scribed by law. The people had a right to be secure in their 
persons, houses, papers, and effects against unreasonable 
searches and seizures, and this right must not be violated. No 
search warrant was to be permitted to issue but upon probable 
cause, supported by oath or affirmation, and particularly 
describing the place to be searched, and the persons or 
things to be seized. No person was to be held to answer 
for a capita] or otherwise infamous crime unless on present- 
ment or indictment of a grand jury except in cases arising 
in the land or naval forces or in the militia when in actual 
service in time of war or public danger. No person could 
for the same offence be twice put in jeopardy of life or limb, 
nor could a person be compelled in any criminal case to be 
a witness against himself, nor be deprived of life, liberty, 
or process without due process of law. If a man's private 
property were taken for public use it was necessary to pay 
him just compensation. In all criminal prosecutions the 
accused was to enjoy the right to a speedy and public 
trial by an impartial jury of the State in the District 'where 
the crime was committed, which district was to be previously 
ascertained by law. He was to be informed of the nature 
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• and cause of the accusation, to be confronted with the th«i. 
witnesses against him, to have* compulsory process for 
obtaining witnesses in his favour and to have the assistance 
of counsel for his defence. Excessive bail was not to be E*ce»»iv« 
required nor excessive fines imposed, nor cruel and unusual 
punishments inflicted. Ifi practice, however, this measure 
is not now regarded. Enormous bail is in fact often exacted. 

The right of trial by a jury in civil cases at common law th»i by 
where the value in controversy exceeded twenty dollars was cHi 
preserved, and no fact tried by a jury could be otherwise 
re-examined in any court of the United States than according 
to the common law. 

Such were the rights of the American citizen secured by 
the Constitution, and the immediate amendments that 
followed on its establishment. Truly a noble declaration 
of civil and religious liberties. 

If it be asked from whence did this charter of rights ori*in of 
spring, it must be answered : “ From the land whence ch * rt “' 
the American people came.” " Man was bom free,” 
Rousseau had said, " but everywhere he is in chains.” 

The philosopher’s well-known saying with its false premises, 
but unbounded popularity, was less true of the people of 
England than of the people of the rest of Europe. The 
Englishman was free. By slow degrees since the time of 
Charges I he had shaken off the shackles of a tyrannical 
executive, and had attained to a position of great political 
freedom. In the process of emancipation, the right of free 
speech, an uncensored press, and an independent Judiciary 
assisted. The truth of principles that had been once estab- 
lished created precedents for further advances. The struggle 
for civil and political freedom was long and arduous, and not 
unstained with blood, but at its close it had left England a 
land of freedom then comparable with none other in the 
world. 

As iEneas took his gods with him as he escaped from 
Tipy over the seas, so the American people seized the noblest 
traditions of liberty from their Mother Country, and 
enshrined them in their Constitution. 



CHAPTER XII 

COMPARISON WITH THE BRITISH CONSTITUTION 


Sith , Brituh regarding the Constitution with its amendments as a 
charter of the rights of the people of the United States, the 
civil and religious freedom conferred maybe measured with 
that which existed in England in 1789. The comparison 
shows a striking similarity. The great precedents of 
English constitutional history were in the nature of beacon 
lights to the framers of the Constitutions The people of 
the United States were familiar with their own State Con- 
stitution, the common law and Sir William Blackstone's 
commentaries on the laws of England. They adopted 
much of English constitutional law : in some instances 
improved upon it. Thus in England it was possible to pass 
an Act of Attainder by the provision of which a man could 
be condemned to punishment without trial. The power 
to pass an Act still exists, although no Act has been passed 
for years ; Acts of Attainder fou nd no place in th e America n 
/Consti tution . The writ of habeas corpus as it existed 
^in~Tmgland could be employed to stop arbitrary impri- 
sonment ; but in 1789 it had not been applied tot meet 
the case of a person who had been deprived of liberty 
otherwise than on a criminal charge. The “ change/* which 
now gives the writ its present wide application, did not 
Sguution^ P^ ace the later years of George III. 1 Ex post 

riacto legislation, which was prohibited in the United States, 
//has never been prohibited in England, although it has been 
said that such legislation is undesirable. In the United 
States the prohibition against such legislation was early 
held 2 to extend to criminal matters, to prohibit States 
legislatures from passing punitive laws after an act done 
by a subject or citizen which should have relation to such 


Bills of 
Attainder. 


Habeas 

corpus. 


1 56 George III, c. 100. 

• Calder v. Bull, 3 Dali, 386. 
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act and punish him accordingly. The prohibition against 
such legislation was intended to secure the person or subject 
from injury or punishment by reason of such laws. 

\jJLx post facto laws are construed to mean : (1) Laws which N»tur. of. 

Jmiake an action done before the passing of the law innocent 
when done, criminal afterwards, and which inflict punish- 
ment for such action ; (2) laws which aggravate a crime or 
make it greater than it was when committed ; (3) laws that 
change the punishment and inflict a greater punishment 
than the law annexed to the crime when committed ; 

(4) laws that alter the legal rules of evidence and receive 
less or different testimony than the law required at the 
time of the commission of the offence, in order to convict 
the offender. 

Every ex post facto law is necessarily retrospective, but N«*.wru^ 
every retrospective law is not a n ex pos t jacto law. “ Every " * 
law/’ 1 saicTMr. JusticeTKase, “ that takes away or impairs 
rights vested agreeably to existing laws is retrospective, 
and is generally unjust, and may be oppressive, and there 
is a good general rule that a law should have no retrospect ; 
but there are cases in which laws may justly, and for the 
benefit of the community and also of individuals, relate to 
a time antecedent to their commencement, as statutes of 
oblivion or pardon.” No law is ex post facto within the 
prohibition of the Constitution that mollifies the rigour of 
the criminal law. 

Blackstone was familiar with the expression ex post facto Biacintone'# 
laws. The expression had acquired an appropriate mean- view *' 
ing to legislators, lawyers, and authors long before the 
Revolution. In writing concerning the necessity of a wide- 
spread publication of laws, he refers to “ Caligula (who, 
according to Dio Cassius) wrote his laws in a very small 
character, and hung them up the more effectually to ensnare 
the people. There is a still more unreasonable method 
than this which is called making laws ex post facto ; when, 
after an action (indifferent in itself) is committed, the 
Legislature then for the first time declares it to be a crime, 

1 3 Dali. U.S., p. 390, 391. 
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Instances of ex -post facto legislation are found in the 
history of England : in the cases of the Earl of Strafford 
'(1641), Sir John Fenwick (1696), the banishment of Lord 
Clarendon (1669), and of Bishop 'Atterbury (1723), and in 
the Coventry Act (1670). 

Trial by jury had long been established, but religious 
equality was far from being recognised in England in 1789. 
Roman -Catholics, Nonconformists, and Jews were all at 
that time udder serious disabilities. 

Treason in England was held to be sufficiently proved by 
the evidence of one credible witness up to the passing of the 
Treason Act of 7 Will. III. After the passing of this Act, 
no person could be indicted, tried, or attainted of treason 
but upon the oaths and testimony of two lawful witnesses 
either both to the same overt act or one to one and the 
other to another overt act of the same treason ; and, 
further, it was declared, that if two or more distinct treasons 
of divers heads or kinds were alleged in one indictment, one 
witness produced to prove one of these treasons and another 
another, were not deemed to be two witnesses to the same 
treason. 

Freedom of speech and freedom of meeting both existed 
in England, but the former was subject to the laws ^vliich 
punished blasphemy, sedition, libel and slander, and 
incitements to riots and meeting. 

The pre««. Since 1695 the Press had ceased to be licensed, and 
censorship had been abolished. 

The Bill of Rights had established the right of all subjects 
to petition the King ; all commitments and prosecutions 
for such petitioning were illegal. 

Qu«rterin« /, The quartering or billeting of soldiers and mariners, 
'//had been felt to be an intolerable grievance since the 
* time of Charles I. In the Petition of Right it was expressly 
prayed that His Majesty would be pleased to remqve 
the said soldiers and mariners that his people might not 
1 Blackstone' s Commentaries, 21st edition, p. 45. 
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be so burdened in time to come. An Act of Charles II 
declared that no officer should thlnceforth presume to billet 
soldiers on any inhabitant without his consent. Never- 
theless, the mode of billeting troops continued to be a griev- 
ance till William III, by proclamation in 1688, prohibited 
it unless with the consent* of the owners in all-houses, except 
victualling houses and houses of public entertainment. An 
Act of William III confirmed this prohibition, and an Act 
of Anne further confined the power of billeting to places 
where no sufficient barracks were provided and to the 
marches of soldiers ; in the latter case for six days only at a 
time. The only persons, therefore, who were liable to 
receive billeted soldiers in England in the year 1789 were 
publicans who kept victualling houses. 

The law in respect of the issue of a general warrant for General 
the arrest of a person, where the warrant specified no par-™™”*' 
ticular person, had been settled only a few years previously ; 
but it may be surmised that the framers of the American 
Constitution were familiar with the English judicial deci- 
sions. The practice of issuing a general warrant to arrest origin of 
non-specified persons was supposed to have originated with pr4ctl “- 
the Star Chamber. It was revived after the Restoration 
by the Licensing Act of Charles II, and the practice is 
believed to have continued until after the Revolution. 

Its legality was, however, doubted, and was tested in the The three 
three cases of Wilkes v. Wood (1763), Leach v. Money te,t c “*‘- 
(1765), and Entinck v. Carrington (1765). 

As a result of these cases, it became settled law : (1) That 
a general warrant signed by the Secretary of State to 
search for the authors, printers, and publishers of a paper, 
and to apprehend them with their papers, was bad ; (2) 
that a trespass was committed in breaking a house and 
locks under the power of such a warrant, since if such a 
power as were claimed vested in the Secretary of State, 
and he could delegate it, it might affect the person and 
property of every man, and was totally subversive of the 
liberty of the subject ; (3) that under such a warrant 
papers could not be seized. 
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In 1766 the House pf Commons passed resolutions 
declaring such warrants not only to be illegal, but if 
they were executed' on the person or paper of a Member of 
the House, they would constitute a breach of privilege. 

The provisions of the United States Constitution relating 
to the administration of the criminal law show that its 
framers considered that the system in force in England 
required improvement, but substantially the two systems 
remained the same. 

The -method of prosecution of offenders in England was 
by presentment or indictment : “ A presentment generally 
taken,” says Sir William Blackstone, “ is a very compre- 
hensive term ; including not only presentments properly 
so-called, but -also inquisitions of office and indictments by 
a grand jury. A presentment properly speaking, he explains, 
is the notice taken by a ‘ grand jury of any offence from 
their own knowledge and observation, without any bill of 
indictment laid before them at the suit of the King.’ ” 
An indictment is a written accusation of one or more per- 
sons of a crime or misdemeanour preferred to or presented 
upon oath by a grand jury. If the grand jury on such 
indictment are satisfied of the truth of the accusation, they 
endorse upon the indictment the words " a true bill ” ; 
but to find a true bill, twelve of the jury must at least 
agree, “ for so tender is the law of England of the lives of 
the subjects, that no man can be convicted at the suit of 
the King of any capital offence unless by the unanimous 
voice of twenty-four of his equals and neighbours, that is, 
by twelve at least of the grand jury, and afterwards by 
the whole petit jury of twelve more finding him guilty upon 
his trial.” 

The only proceedings at the suit of the King, without a 
previous indictment or presentment by a grand jury, 
known in England were informations for enormous mis- 
demeanours. These were of two kinds : (1) Those which 
were the King’s own prosecutions for offences so high and 
dangerous in the punishment or prevention of which a 
moment's delay would be fatal ; in respect of which the law 
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had given the Crown the right to # an immediate prosecution 
without waiting for any previous application to any other 
tribunal ; (2) those brought in the King's name as nominal 
prosecutor on the relation of some private person or 
common informer. # 

Informations still exist at common law in the United information* 
States, but the process is rarely recurred to, and has never unitJd state*, 
yet been formally put into operation by any positive 
authority of Congress under the National Government in 
mere cases of misdemeanour, though common enough in 
civil prosecutions for pains and penalties. 

Another principle of the English common law recognised Trial, 
in England in 1789 was that no person should be subject 
for the same offence to be twice put in jeopardy of life 
and limb, and the clause in the first amendment of the Con- 
stitution that no person should be deprived of life, liberty, or 
property without due process of law was but the affirmation of 
the English common law privilege ; so was the clause that 
no person should be compelled to be a witness against himself. 

The provision in the Constitution that private property Private 
should not be taken without just compensation was intended property ‘ 
solely as a limitation of the exercise of power by the 
Government of the United States, and was not applicable 
to the legislation of the States: 1 " This, again, was but 
an affirmance of the great doctrine established by the com- 
mon law of England for the protection of private property 
founded on natural equity. In a free Government almost 
all other rights would become utterly worthless if the 
Government possessed an uncontrollable power over the 
private fortune of every citizen." 2 The right to a 
speedy and public trial by an impartial jury was conferred Sp«sdy 
on the Englishman by his common law. His right, if tnaU 
accused, to have compulsory process for obtaining witnesses wane**©* for 
in his favour in all cases of treason and felony, was not eence * 
admitted until the time of Queen Anne (1 Anne, St. 2, c. 9), 
ilthough it had never been denied in cases of mere 

1 Barron v. Baltimore, 7 Pet., U.S. 250, 

• Story, 5th Edition, Vol. II, p. 570. 
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misdemeanour. A right to have counsel for his defence upon 
his trial in any capital crime did not exist unless some point 
of law arose during the trial fit for discussion. Neverthe- 
less, the judges allowed counsel to instruct a prisoner as to 
the questions he should ask, and even ask them as matters 
of fact. The Statute (7 Will. Ill, c. 3) allowed prisoners 
to make their full defence by counsel on indictments for such 
high treason as worked a corruption in blood or on indict- 
ments for misprision of treason, except treason in counter- 
feiting the „ King’s coins or seals. The counsel in such 
cases were named by the prisoner and assigned by the 
court. The State (20 Geo. II, c. 30) extended this indul- 
gence to parliamentary impeachments for high treason ; 
but it was not till the year 1836 that a full defence by 
counsel was allowed to all prisoners charged with felony. 

The provision in the first amendment that excessive bail 
should not be required, nor excessive fines imposed, nor cruel 
and unnecessary punishments inflicted, followed the words of a 
clause in the Bill of Rights framed at the Revolution of 1688. 

" During the time of the Stuarts a demand for excessive 
bail was often made against persons who were odious to the 
Court and its favourites ; on failing to produce it, they were 
committed to prison.” 1 It was felt necessary in the 
American Constitution to affirm principles so justly in 
accord with reason and humanity. 

It has been decided that this provision does not apply to 
punishments inflicted in the State Courts for a crime against 
the State, and that the prohibition applies only to the 
National Government. 2 

One important matter, however, remains — the question 
of slavery. The existence of slavery was distinctly recog- 
nised, although the word “slave” does not occur in the 
Constitution. Slaves were considered as property in the 
United States. In England, slavery was recognised even 
up till 1771-72, till the decision in the famous case of the 
slave Lewis Somerset. 8 Lord Mansfield then declared that 

1 Rawle on Cons., ch. x, pp. 130, 131. 

8 Fox v. Ohio, 5 How, 432. Smith v. Maryland, 18 How, 71. 

* Howells, State Trials, Vol. XX, p. 1. 
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it could not exist in the free air <%f England. Nevertheless, 
up to the time of his judgment, slaves had been freely bought 
and sold at the Royal Exchange (London) and elsewhere. 
In 1771 there were 15,000 negro slaves in England. Even 
later some of the white population of the country were in a 
state of servitude. The preamble to an Act of Parliament of 
1775 recited “ that many colliers, coal-heavers, and salters 
were in a state of slavery or bondage bound to the collieries 
and salt works, where they worked for life, transferable with 
the collieries and salt works when their original masters had 
no use for them.” The very object of this Act of 1775 was 
to remove the reproach of allowing such a state of servitude 
to exist in a free country. Outside Great Britain, slavery 
continued to be recognised in most of her Colonies. In 
many instances England was originally directly responsible 
for forcing it on them. If the framers of the Constitution 
of the United States could have followed the judgment of 
Lord Mansfield and the dictates of humanity and abolished 
slavery in America, no doubt they would have done so, 
but it was impossible. Massachusetts had abolished it 
by a decision of her Supreme Court in 1781, which had 
declared its existence to be inconsistent with the declaration 
of the State Bill of Rights, “ that all men were born free 
and equal.” The framers of the Constitution provided that 
after* the year 1808 Congress should have power to prohibit 
the further importation of slaves in the United States. 
It was as far as they dared go. 

If in this one respect the Constitution were unworthy of 
a free republic, in all others it breathed the loftiest spirit of 
freedom. Its creation marks an epoch in the history of 
civilisation ! the torch of democratic liberty, which had 
been kindled at Athens, re-lighted in Rome, but extinguished 
by the Caesars, had been rekindled on the fields of Runnymede, 
thenceforward never ceasing to shine in England ; it was 
now to shine over the Western hemisphere to illuminate 
and guide a great branch of the Anglo-Saxon race along the 
highway of progress. 



CHAPTER XIII 

THE DEVELOPMENT OF THE CONSTITUTION 

Amending The Constitution of the United States has developed in a 
variety of ways since its establishment. Its framers were 
confident that it would, and therefore provided for its 
alteratibn by amendments. The difficulty, however, of 
working the amending process has often been pointed out 
by critics as keeping it too rigid in view of new conditions 
constantly created by the play of modern forces. The 
criticism is to a large extent true, and would have been 
proved much more so, except for the generous interpretation 
it has received from the judiciary, which has resulted in 
the placing in the hands of the executive and legislative 
branches of the National Government great and, perhaps, 
originally unsuspected resources. Nevertheless, the Con- 
stitutional power was once stretched to breaking point 
during the War of Secession, when the sword was drawn to 
cut a knot, which in other ways defied unravelment. 
Natural developments following the rule that bodies 
entrusted with powers will extend them to their full extent 
have added powers in many directions. Congress has 
passed Acts which no one has questioned, and however 
doubtful their legal force once was as years have elapsed 
long custom has sanctioned these exercises of the legislative 
a$S executive authority. 

The method of amendment provided by the Constitution 
ft* set out in the fifth Article. Congress may propose 
amendments whpnpypr j^wo-^jrds_ ojjfeoth Houses deem 
such necessary, or Congress may call a Convention for pro- 
posing amendments whenever two-thirds <mL JJbueL _State 
legislatures apply ; but in neither case will amendments 
become valid u ntil they a re ratified by three-fourths of the 
State legislatures, or three-fourths of the Conventions, as 
on^o^offier' , modle of ratification may Be~pr6pSS^ 
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’ Congress. A proviso to this Article, however, declares that 
the State representation in the Senate cannot be 
altered without the consent of the State. The Second 
Chamber, therefore, has remained permanent, as fixed by Amendment 
the Constitution, and is .likely to be so, for so far, no repre£s£utk>n 
State has been found willing to reduce its representation, wneent of 
The views that influenced the framers of the Constitution 
in proposing this system of amendment were well explained 
in - ' The Federalist ” 1 — 

The plan for the amendment of the Constitution adopted 
by the Convention was stamped with every mark of pro- view* of "Th® 
priety. It guarded equally against that extreme facility w 
which would have rendered the Constitution too mutable ; 
and that extreme difficulty which might have perpetuated 
its discovered faults. It enabled the general and the State 
Governments to originate the amendment of errors, as 
they might be pointed out by the experience on one side 
or the other. The exception in favour of the equality of 
suffrage in the Senate was probably meant as a palladium 
to the residuary sovereignty of the States implied and 
secured by that principle of representation in one branch 
of the Legislature, and was probably insisted on by the 
States particularly attached to such equality.'- 

The President has no powei over amendments, nor is his Present 
consefit required to the proposals of Congress. power over 

The method of amendment has proved, in practice, slow : M^th^of* 8 * 
few amendments have been made. Over sixty ^rears ; elapsed proved^ow. 
between the passing of the 12th and the adoption of the 13th 
amendment. This and the two subsequent amendments 
were 'only carried by the driving force created by the 
Civil War. 

The Ten Articles of the first Amendment have already been origin 
referred to in detail. 2 Their origin is to be found in the pro- o? 
ceedings of the Conventions called to ratify the Constitution. Aliment. 
The Convention of Virginia at the close of its deliberations 3 * 

1 " The Federalist," No. xLiii. 

* Ante, Chapter xii. 

* Elliot's Debates on the Federal Constitution (Virginia). 

xo—(2xa5) 
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resolved “ that to relieve the apprehensions of those 
solicitous for amendments that necessary amendments be 
recommended to the consideration of the first Congress.” 
New York ratified the Constitution; but in a circular letter 
addressed to the Governors of the several States in the 
Union, urged the necessity of amendment. It was only 
the invincible reluctance of this great State to separate 
itself from its sister States that prevailed upon it to 
ratify the Constitution without stipulating for further 
amendments.' 

Many amendments were proposed by other States. In 
fact, so universally were they desired, that Congress took 
them into its ^consideration during its first session, and 
framed twelve Articles, which were subsequently submitted 
to the States for ratification ; ten of these were adopted and 
form the Ten Articles of the first amendment. 

Article XI of the second Amendment was the direct out- 
come of a decision of the Supreme Court in 1794, that a 
State could be sued by a private citizen of another State. 
The realisation of this fact led to such an outcry amongst 
the States, whose dignity was insulted by this decision, that 
in the second session of the third Congress an amendment 
was proposed that the judicial power of the United States 
should not be construed to extend to any suit in law or 
equity commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens or subjects 
of any foreign State. On the adoption of this Amendment, 
the proceedings against Georgia, which was the State sued, 
dropped. * 

In 1800, before the Constitution was amended by 
Article XII, the rule prevailed that the candidate for the 
Presidency securing the largest number of votes became 
President, and the candidate standing second Vice-presi- 
dent. Jefferson and Burr, in 1800, each received the same 
number of votes. Jefferson and Burr were members of the 
same party, and the supporters of Jefferson voting fbr 


1 Elliot's Debates on the Federal Constitution (New York), p. 414. 
1 Chisholm v. Georgia, 2 Dali, 419. 
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Burr intended Jefferson to be Piesident and Burr Vice- Death of 
president. In the result, after a bitter struggle, Jefferson 
was elected. Resentment against Hamilton led to a duel, 
in which this accomplished statesman lost his life. To 
prevent the recurrence of* a similar deadlock, the twelfth 
Article directed that distinct ballots for the Presidency and 
Vice-presidency should be taken. Both President and Vice- 
president were in future directed to be chosen by a majority 
of the whole number of Presidential electors by distinct 
ballots. If such a majority were not obtained, the House 
of Representatives was at liberty to choose three out of the 
persons having the highest number of votes, instead of five, 
as originally directed by the Constitution. 1 The vote was 
then required to be taken by ballot and by States, the 
representatives from each State having one vote. A quorum 
for this purpose was declared to consist of a member or 
members from two-thirds of the States, and a majority of 
all the States was requisite for the choice. On the House of 
Representatives failing to choose a President before the 4th 
of March next following, the Vice-president was empowered 
to act as President in the same way as in the case of the 
death or other constitutional disability of the President. 

If no candidate for the Vice-presidency had a majority vi«- 
of the whole number of electors appointed, the election fell Pr “ ld#nc,r - 
to the* Senate, who were directed to choose from the two 
highest numbers on the list. A quorum for the purpose of 
this choice was directed to consist of two-thirds of the 
whole number of Senators. A majority of the whole 
number of the Senate was necessary to ensure a choice ; 
it was left open for the Senate to adopt the ballot or 
not. 

To understand the causes that brought about the next The 
three amendments, a brief survey of the anti-slavery move- iSJwntoentM 
ment and its connection with State Rights is necessary. 

Although the word “ slavery ” was not mentioned in the 
Constitution, its existence was expressly recognised. 1 At 

1 Sect, i. Article ii. 

* Article iv, Sect. 2. Ante, p. 142. 
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the establishment of the Constitution, some States were 
slave-owning and others not. If the framers of the Constitu- 
tion had attempted to abolish slavery, the States would 
never have agreed to union. Therefore, the anomaly of a 
free Constitution was exhibited, which conferred the greatest 
freedom on the white man and denied it to the black. One 
clause of the Constitution enabled States to recover their 
fugitive slaves who had escaped into free States. Under an 
Act of 1793 1 a slave who had escaped from one State to 
another was' restored tq his owner on primd facie evidence of 
ownership. In 1850 even more stringent provisions for the 
recovery of fugitive slaves were provided by Act of Congress. * 

Whilst the -private ownership of property in slaves was 
from the first acknowledged by the Constitution, as time 
passed on it met less and less with the moral assent of the 
people of the United States. The question of the admission 
of new States with slave-owning Constitutions into the 
Union became the battle-ground of parties. 

In 1803 Louisiana was acquired from the French. Its 
acquisition met with considerable opposition. A substantial 
objection was that as a Southern territory its future admis- 
sion to the Union later on would strengthen the interests 
of the slave-owning States. In 1819, to use Jefferson’s 
picturesque simile, “ like a fire bell in the night,” a bitter 
conflict sprang up on the proposal made to admit Missouri 
into the Union. Missouri was a new State that had been 
formed out of Louisiana. The slavery party inserted in 
its proposed Constitution clauses not only recognising 
slavery, but proposing to perpetuate it by depriving its 
legislature of power at any time to abolish it. Its proposed 
Constitution further forbade the admission of free negroes 
within its boundaries. After a year’s fierce struggle over 
these clauses, Congress adopted a compromise by which 
Missouri was admitted, in 1821, upon the understanding that 
all legislation should be abstained from that interfered with 
the admission of free negroes into her borders, and that 


1 Act of 1793, ch. 51, s. 7. 

* Ableman v. Booth, 21 How, 506. 
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slavery should be prohibited in all pf Louisiana lying north of ftowbuk® 
36° 30' North latitude, excepting such parts as were included ° 
within the limits of Missouri. 

The political compromise proved only temporarily sue- Afiutton for 
cessful. An agitation was started for the emancipation of o< iuvm. 
the slaves. In 1840 and in 1844 anti-slavery candidates 
for the Presidency sought the popular suffrage. 

In 1845 Texas was annexed. Its annexation was followed Annexation 
by the Mexican War, which resulted in the acquisition of 
further territory by the United States. The larger portion 
of the new territory acquired was situated south of the 
Missouri compromise line; should this line be maintained consequences 
the number of slave-owning States would be considerably 
increased — a contingency not sufficiently realised when the 
compromise was effected. Although new States at the time 
were clamouring to join the Union, such was the prevailing 
feeling of Congress that their admission became increas- 
ingly difficult. It was immaterial whether the proposed 
Constitution was free or recognised slavery. 

The Southern States were prepared to accept an exten- 
sion of the compromise line to the Pacific, but the opposi- 
tion to this proved remarkably strong ; since the portion of 
Mexico acquired had hitherto been free from slavery, 
and the introduction of slavery into it was considered 
by rflany to be a disgrace to the national honour and 
morality. 

In the Presidential election of 1848 the anti-slavery party Further 
developed increasing strength ; nevertheless they were not coraprorai#M 
in the ascendant. In 1850 a new compromise was arranged 
by which California, lying south of the Missouri compromise 
line, was admitted into the Union as a free State. Slavery 
was introduced in Columbia, whilst Texas was permitted 
to be organised on the understanding that new States 
might be carved out of her territory ; a more stringent law 
was passed dealing with the arrest and return of fugitive 
slaves. The formation of new territories was permitted, 
without slavery being either expressly prohibited or 
permitted. 
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This compromise proved just as ineffective as the earlier* 
one of Missouri. 

In truth, the national conscience was gradually awakening 
to the shame of slavery. In Kansas fierce contests took 
place between rival parties anxious to obtain control of the 
local Government, with a view ultimately to shape its future 
constitution. A raid was made in Virginia by an anti- 
slavery party for the purpose of freeing the slaves, which, 
however, proved disastrous, and induced the bitterest 
feelings. The slave-owning States relied, with every jus- 
tification of law, upon' the Constitution which acknowledged 
slavery, and bitterly protested against attacks made upon 
their domestic affairs. On the other hand, the Constitution 
was denounced. James Russell Lowell, in one of his poems, 
describes the feelings of the then minority — 

“ Though we break our fathers’ promise, we have nobler duties first. 
The traitor to humanity is the traitor most accursed : 

Man is more than Constitutions ; better rot beneath the sod 
Than be true to Church and State while we are doubly false to God ! 
We owe allegiance to the State ; but deeper, truer, more 
To the sympathies that God hath set within our spirits’ core. 

Our country claims our fealty : We grant it so, but, then, 

Before Man made us citizens, great Nature made us men.” 1 

In 1854 the Missouri Compromise Act of 1820 was 
repealed, and an Act for the organisation of the two new 
territories of Kansas and Nebraska, in the region west of 
Missouri and north of the Missouri compromise line, passed. 
To the people of these territories was left the choice of 
saying whether they would be slave-owning States or not. 
The effect of this Act was to legalise the existence of 
slavery in a district where hitherto it had not been 
permitted. In 1856 a most important decision was given 
by the Supreme Court in what is known as the Dred Scott 
case. a 

The Supreme Court decided that a free negro of Africa, 
whose ancestors had been brought into the country and sold 
as slaves, was not a citizen, since negroes were not, on*»the 


1 On the capture of certain fugitive slaves near Washington. 
* Dred Scott v. Sandford, 19 How., 393. 
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adoption of the Constitution, regarded in any of the States 
as citizens. A free negro was, therefore, not entitled to 
sue as a citizen in the Courts of the United States. The 
Court further decided that a State could not make foreigners 
or any other description of person citizens of the United 
States, nor entitle them to the rights and privileges secured 
to citizens by the Constitution, although it was at liberty 
to enact laws which put a foreigner or any description of 
persons on a footing with its own citizens. The Court 
further decided that an Act of Congress that prohibited a 
citizen of the United States from taking with him his slaves 
on his removal to a territory of the United States was an 
exercise of authority over private property not warranted 
by the Constitution. A slave was property protected 
by the Federal Government ; and when a slave’s status had 
been fixed by the laws of the State where he resided, on leav- 
ing that State for a State where slavery was not permitted, 
he did not become free on his return to his original State. 
Congress had therefore no power to exclude slavery from 
the territories of the United States. 

The judgment led to a great outcry, and the Chief Justice 
of the Supreme Court, Taney, was especially the object of 
attack. From a legal point of view, the bulk of the judgment 
may be considered one great obiter dictum. The decision 
that an African negro could not sue as a citizen in the Courts 
of the United States disposed of the case, making the rest 
of the judgment unnecessary. According to English law, 
all else was of no higher value than the expression of a 
distinguished opinion. 

The judgment was subsequently disregarded by President ni 
Lincoln and by Congress. Taney's successor (Chief Justice 
Chase) admitted coloured persons to practise in Federal 
Courts, thus passing an implied rebuke upon the judg- 
ment of his predecessor. The anti-slavery party were not 
at this time in the ascendant in the United States, but it 
became increasingly evident to them that slavery must be 
destroyed or acknowledged throughout all the States. 
Lowell wrote — 
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"Once to every man and nation comes the moment to decide. 

In the strife of Troth with' Falsehood for the good or evil side. 

Some great cause -God’s new Messiah, offering each the bloom 
or blight : 

Parts the goats upon the left hand and the sheep upon the right ; 

And the choice goes by for ever ’twixt that darkness and that 
light.” 

In 1857 a Constitution for Kansas, framed at Lecompton, 
was presented to Congress, but was opposed with much 
vehemence on the ground that it had been cunningly 
drafted 'for the purpose of introducing slavery into a new 
State, notwithstanding the opposition of the people of the 
State ; it, nevertheless, received the sanction of Congress, 
prior to the outbreak of the War. Subsequently, however, 
on the withdrawal of the Southern Members, a Constitution 
framed at Wyandotte in 1859, was adopted, under which 
Kansas joined the Union. 

The Presidential contest of 1860 resulted in the success 
of the Anti-Slavery party, the movement finding in the new 
President, Abraham Lincoln, an illustrious, wise, and humane 
leader of the last great Crusade. 

The result of the election acted as a warning signal to the 
Southern States. South Carolina ordered the election of a 
Convention to consider the question of secession from the 
Union. The Convention met and adopted a secession 
ordinance, which declared that the Union between South 
Carolina and other States under the name of the United 
States was dissolved. Before the end of May, 1860, many 
other States had adopted similar ordinances. 

Notwithstanding that the Union was believed to be 
legally incapable of dissolution, the dissentient States 
claimed the right to leave it, and furthermore announced 
their unalterable intention of disputing any attempt to 
subvert their claims by force. 

With reference to the Constitutional questions involved in 
the subsequent War, it may be said that the anti-slavery 
party had no legal right to interfere with the internal govern- 
ment of the slave-owning States. On the other hand, it 
may be urged that these States possessed no legal right to 
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* leave the Union unless with the consent of all other States. 
Constitutional questions, however, become submerged in 
the greater moral question of slavery or no slavery. 

During the War many acts were done for which no warrant vjttijtyof 
could be found in the Constitution. Some acts were justi- th * War - 
fied as exercises of authority under the war power ; others 
may not have been justifiable at all. The dose of the war 
led to the 13th amendment of the Constitution, which made 
law those principles for which the struggle had been 
waged by the anti-slavery party. 

On - December 18th, 1865, it was declared that (1) ^ ndmen t 
" neither slavery nor involuntary servitude, except as a 
punishment for crime, whereof the party should have been 
duly convicted, should exist within the United States or 
any place subject to its jurisdiction ; (2) Congress should 
have power to enforce this Article by appropriate 
legislation.” 

The passing of the 13th Amendment freed the slaves and, 
at the same time, the United States from the reproach of 
slavery. On April 9th, 1866, Congress gave effect to this 
amendment by passing an Act to protect all persons in the 
United States in the enjoyment of their civil rights and 
furnish the means of their vindication. The Dred Scott 
judgment of the Supreme Court, however, still remained. 

It still was the law that an African negro could not be a 
citizen of the United States. 

To dispose of this point, the 14th Amendment was passed. ^ b nd 
The Amendment declared that all persons bom or natural- 
ised in the United States, and subject to its jurisdiction, 
were citizens of the United States and of the State in which 
they resided. The States were prohibited from making or 
enforcing laws abridging the privileges or immunities of 
citizens of the United States. No State should deprive 
any person of fife, liberty, or property without due process 
of law, nor deny to any person within its jurisdiction the 
equal protection of laws. 

The first portion of this Amendment settled for ever [the Effect of 
question whether a coloured person was a citizen of the ^ nt ' 
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United States or not. Its affirmation of his citizenship 1 
abrogated the Dred Scott judgment. The amendment 
extended the right of suffrage to no one, but afforded to 
all females as well as to all males the protection of the 
National Government. Two only exceptions were made 
— the case of Indians preserving their tribal relations and 
foreigners cherishing their allegiance to the country of 
their birth. The second portion of the Amendment con- 
tained a prohibition on the States, since all persons were in 
1 future' recognised as citizens of the United States, and their 
privileges and immunities were protected from State 
interference. 

Meaning of It is difficult to arrive at a satisfactory classification of 

privileges and J 

immunities the meaning of “ privileges and immunities.” Doubtless 
they include the right to inherit, purchase, lease, sell, hold, 
and convey real and personal property ; to make contracts 
and enforce them by law ; and possess the full benefit of 
all laws. The franchise itself is not an indispensable right 
of citizenship, since a wider meaning is attached to citizen- 
ship than that of votes ; for instance, a woman may have 
no vote, though her right to the protection of the law may 
not be denied. 

The privileges and immunities conferred by the Amend- 
ment were only such as the National Government could 
give, and only such as could be given were protected by 
the prohibition. In all other respects the position of the 
States was unaffected. It afforded its own citizen the 
safeguard of its constitution and laws. 

Life, liberty, " Life, liberty, or property were not to be taken away 
without due process of law.” This guarantee necessarily 
implied the administration of equal laws, according to 
established rules by competent tribunals, having jurisdiction 
and proceedings upon notice and hearing . 1 No State, 
after the amendment, could legally deny to any person 
within its jurisdiction the equal protection of its laws. 
The existence of laws in States, where the newly-emancipated 
negroes resided, which discriminated against them as a 
1 The United States t;. Billings, 190 Federal Reporter, p. 559. 
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class, with gross injustice and hardship, was the evil meant 
to be remedied by this clause, a£d by it all laws specially 
directed against negroes were forbidden. If a State 
declined to conform its laws to the requirements of the 
Amendment, then by the 5th section of the Article, Congress 
was authorised to enforce its requirements by suitable 
legislation . 1 

This Amendment, said the Supreme Court, does not pro- 
fess to secure to all persons in the United States the benefit 
of the same law and the same remedies. Great diversities 
may and do exist in many respects in different States : one 
may possess the common law and trial by jury ; another, 
the civil law and trial by the Court. But like diversities 
may also exist in different parts of the same State. The 
States frame their laws and organise their courts with some 
regard to local peculiarities and special needs, and this 
violates no constitutional requirement. All that one can 
demand under the last clause of section 1 of the 14th 
Amendment is that a person shall not be denied the same 
protection of the laws which is enjoyed by other persons 
or other classes in the same place and under like 
circumstance . 2 

Section 2 of the 14th Amendment declared that repre- 14 th 
sentation should be apportioned among the several States, sect. 2. 
according to their respective numbers, counting the whole 
number of persons in each State, excluding Indians not 
taxed. But when the right to vote at any election for 
choice of electors of President and Vice-president of the 
United States Representatives in Congress, the Executive 
and Judicial officers of a State, or the members of the 
Legislature thereof, is denied to any of the male inhabitants 
of such State being twenty-one years of age, and citizens 
of the United States, or in any way abridged, except for 
participation in rebellion or other crime, the basis of repre- 
sentation therein shall be reduced in the proportion which 

m The Live Stock Dealers and Butchers' Association v. The Crescent 
City Live Stock Landing and Slaughter-House Company, 16 Wall, 36. 

2 Missouri v. Lewis, 101 U.S., 22 ; Hayes v. Missouri, 120 U.S., 18. 
Kentucky R.R., Tax cases, 115 U.S., 32L 
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the number of such ma^e citizens shall bear to the whole 
number of male citizens twenty-one years of age in such 
State. 

The object of this section of the Amendment was to 
preclude States which denied th,e franchise to its coloured 
citizens from having the benefit of a numerical basis for 
the purposes of representation. 

The third section to the 14th Amendment declared that 
" no person should be a Senator or Representative in Con- 
gress', or elector of President and Vice-President, or hold 
any office (civil or rfiilitary) under the United States, or 
under any State, who, having previously taken an oath as 
a member . of Congress or as a member of a State Legis- 
lature, or as an Executive or J udicial officer of any State to 
support the Constitution, should have engaged in insurrection 
or rebellion against the same, or given aid or comfort to 
the enemies thereof. Congress was empowered by a vote 
of two-thirds to remove the disability.” 

A fourth section affirmed the validity of the National 
debts, including debts incurred for payment of pensions 
and bounties for services in suppressing insurrection and 
rebellion. But neither the United States nor any State 
could assume to pay any debt or obligation incurred in 
aid of insurrection or rebellion against the United States, 
nor any claim for the loss or emancipation of any slave. 
All such debts, obligations, and claims were declared to 
be illegal and void. 

In an early stage of the War, President Lincoln had 
offered, with the approval of Congress, to provide some 
compensation to persons deprived of their slaves ; but the 
offer was not accepted. Possibly it was made too late, 
possibly it would never have been accepted under any 
circumstances. 

In 1833 slavery was abolished throughout the British 
Colonies by Act of Parliament (3 & 4 Will. IV, c. 73), 
compensation was then provided for slave-owners. *■ 

The 5th section of the Amendment empowered Congress 
to enforce its provision by appropriate legislation. Such 
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legislation was subsequently enacted in a statute entitled : 

" An Act to enforce the provisions of the 14th Amendment 
to the Constitution of the United States and for other 
purposes.” 

The 15th Article of tjie Amendment was ratified on Ratification 
March 30th, 1870. is*. 

It provided against discriminations at the polls : “ The 
right of citizens of the United States to vote,” it declared, 

“ shall not be denied or abridged by reason of race 
colour or previous condition of servitude ” ; and Congress was 
empowered to enforce this Article by appropriate legislation. 

Legislation was passed, the naturalisation laws amended 
and extended to Africans, and the National Government Legislation 
assumed the right to preserve order at elections in towns ° f Con * r "* - 
whose population exceeded 20,000 or more, when 
Congressional Representatives were chosen. 

Over forty-two years passed before a further amendment 
was made. The Constitution when it emerged from the 
Civil War was, in some respects, more unified ; and in one 
great respect, completer. Human rights were no longer 
the victims of laws of compromise. The same constitutional 
freedom that was accorded to the white man was accorded 
to the black. For good or evil, in prosperity or misfortune, 
the two races were left to work out their destiny, side by 
side, m the full fruition of constitutional liberty. 

The 16th Amendment was submitted to the States in 
1909, and is as follows : “ Congress shall have the power to 
levy and collect taxes on incomes from whatever source 
derived, without apportionment among the several States 
and without regard to any census or enumeration.” On the 
3rd February, 1913, the vote of the Delaware and Wyom- 
ing legislatures ratifying the proposed amendment secured 
for it the necessary majority of three-fourths of the States. 

The fact that Delaware’s time was three hours earlier than 
Cheyenne’s, gave Delaware the honour of being the State 
tcf complete the ratification. The history of the attempt 
to impose income tax in the United States is an interesting 
chapter in the constitutional development of the nation. 
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During the Civil War wfren many acts were done, which 
were not strictly justifiable under the Constitution, Income 
Taxes were imposed. 

In 1894 an Act to reduce taxation and to provide revenue 
for the Government and for other purposes was passed by 
Congress, but was not returned by the President to the 
House in which it originated within the time prescribed by 
the Constitution, consequently became law without his 
approval. The Act imposed a tax of 2 per cent, on the 
amounts derived from income, over and above four 
thousand dollars, and laid down rules for its assessment 
and collection. 

The question as to the legality of the sections of the Acts 
dealing with its imposition was raised in a case of Pollock 
v. Farmer’s Loan and Trust Company 1 on appeal from the 
Circuit Court of the United States for the Southern District 
of New York to the Supreme Court. 

The Supreme Court decided that a tax on the rents on 
income of real estate was a direct tax as used in the Con- 
stitution, and that a tax upon income derived from the inter- 
est on bonds issued by a municipality was a tax upon the 
power of the State and its instrumentalities to borrow money : 
consequently those portions of the Act that provided for 
the levying of taxes upon rents on incomes derived from 
real estate or from the interest on bonds were invalid. * The 
Court was equally divided on the point as to whether the 
invalidity of these provisions rendered void the whole Act, 
and also whether as to the income from personal property 
as such the Act was unconstitutional as laying direct taxes 
and on the further point whether any part of the tax if 
not considered as a direct tax was invalid for want of 
uniformity. The result of this decision was considered so 
unsatisfactory that a petition was filed for its rehearing. 
The case came on for rehearing before a fully constituted 
Court, who decided by a majority of one that taxes on 
personal property or on the income of personal properly 
were direct taxes like taxes on the rents or income of real 


1 157 U.S., (1894), p. 429. 
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estate. 1 The Income Tax A^t was consequently 
unconstitutional. 

In distributing the power of taxation, the Constitution 
reserved to the States absolute power of direct taxation, 
but granted to the Federal. Government the power of the 
same taxation upon condition that in its exercise such taxes 
should be apportioned among the several States according 
to numbers ; and this was done, in order to preserve for the 
States who were surrendering to the Federal Government 
so many sources of income, the power of direct taxation 
which was their principal remaining resource. 

“ The founders of the Constitution ” anticipated that the 
expenditure of the States, their counties, cities, and towns, 
would chiefly be met by direct taxation on accumulated 
property, whilst they expected that that of the Federal 
Government would be for the most part met by indirect 
taxes. And in order that the power of direct taxation by 
the general government should not be exercised except on 
necessity ; and, when the necessity arose, should be so exer- 
cised as to leave the States at liberty to discharge their 
respective obligations, and should not be so exercised 
unfairly and discriminatingly, as to particular States or 
otherwise by a mere majority vote, possibly of those whose 
constituents were intentionally not subjected to any part 
of the burden the qualified grant was made.” * 

It will be remembered that under the older Confederation, 
Congress had experienced the greatest difficulty in obtaining 
requisitions of money that they had asked for from the 
States. The direct taxation given to Congress took the 
place of requisitions, but the apportionment was purposely 
restrained to apportionment according to representation 
in order that the former system as to ratio might be retained 
while the mode of collection was changed. 

The assent of the States to the imposition of an income 
tax by the ratification of the 16th Amendment ended a 
struggle which began in the earliest days of the Republic. 

* Pollock v. Fanners' Loan and Trust Co., 158 U.S. (1894), p. 601. 

* Ibid., p. 621. 
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The changes that took place as the result of the War of 
^£nment American Independence in the Government of the Empire 
after American were of am important character. The increasing tendency 

independence. * yj j 

pint Colonial of the British Parliament to interfere in Colonial Affairs 
was seen in the establishment of a third Secretary of State in 

/ *f768, whose spec ial province was the care.. of the Colonies. 
The Earl of Hillsborough was the first occupant of this 
office ; he was followed, in J772, by Lord Dartmouth, 
who, in turn, in 1775, found a successor in Lord St. 
Germaine. 

During the period ‘from 1768 to 1782 there were two 
authorities responsible for colonial administration— the 


Burke*s 
attack on 
Colonial 
Secretaryship. 


ity 

was attacked by Burke in the debate on the Bill known 
as the “ Establishment Bill/’ Burke considered that “ the 
office of Colonial Secretary had thrown the Empire into 
the miseries of the Civil War that had cost us America? * In 
humorous terms he declared that the “ third Secretaryship 
was extinct. It was deposited with the corpse of Lord 
Suffolk in a superb cemetery ; its funeral obsequies were 
performed on that occasion ; it was laid aside with that 
which became it — pomp, ensigns, scutcheons, flambeaux, 
etc. A successor after a year was, indeed, appointed him ; 
but if you ask the reason, no other can be given than the 
Irishman’s : ' The other Secretaries were doing nothing, 

and a third was appointed to help them.’ ” 1 
T^Board°f For at least forty years prior to 1780 the administration 
Plantation*, of the Board of Trade and Plantations had been inefficient : 

Influence of 

PBruamenjon. the British Parliament was largely responsible for this state 

1 Cobbett's Parliamentary History of England, Vol. XXI, 1780-1, p. 205. 
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’ of things. Members of Parliament had been placed on the 
Board for any merit but that of a knowledge of Colonial 
affairs. 

According to Mr. Eden, a member of the Board, and its 
principal defender in th£ House of Commons against 
Burke's attack, the Board of Trade and Plantations’ 
records at that time consisted of upwards of 2,300 volumes 
in folio, and these volumes contained the names of Locke, 
Addison, Prior, Lord Molesworth, and Charles Townshend, 
and many others of the first rank and first-rate abilities 
who*had at different times enjoyed seats on the Board. 

The mere mention of these very voluminous records 
afforded Burke an opportunity for banter. “ He was willing,” 
he said, “ to bow his head in reverence to the great and 
shining talents of its several members. The historian’s 
labours, the wise and salutary result of deep religious 
searches, 1 the essence of epistolary correspondence, 2 and 
the great fund of political and legal knowledge displayed 
most unanswerably the high abilities of four of its members, 
and entitled them to every mark of respect ; whilst the 
poetical accomplishments of a fifth (Lord Carlisle), which 
in an age of poetry would have given him rank among the 
best of our minor poets, in this age, which was of a more 
serious form, made him deservedly regarded as a great poet. 
To the professors themselves he owed all possible deference, 
and from that it was that he resolved to rescue them ; from 
the ignominy of being degraded to a Board of Trade. As 
an academy of Belles Lettres, he should hallow them ; as 
a Board of Trade, he wished to abolish them.” 

" The great writers," he added, “ who sat at the Board 
of Trade were immersed in a skeleton which was death to 
the freedom of their genius, and the strong ribs of which 
barred them from all opportunity of taking those soaring 
flights they were otherwise capable of. He meant to 
destroy the skeleton of death and to give them liberty." 

1 Gibbon's Decline and Fall of the Roman Empire. 

• Mr. Eden's letters addressed to Lord Carlisle and his observations 

on the Criminal Law. 
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Board of 
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Conduct ^ During the course of tjie disputes with America, not so 
w« much as a single scrap of paper had been laid by the Board 
before Parliament respecting the state, condition, or 
temper of the Colonies. Grenville and almost every other 
member for fifty years had complained, and Townshend 
(from his experience of the Board) had often held it up as 
an object of ridicule. 

Abolit ion of 1.782 the office of the Colonial Secretary and the 

coioSai, /'Board of Trade and Plantations were abolished, and the 

Secretary / « 

and^Board of Government of the Colonies was controlled by the Privy 
Government Council, in conjunction with a subordinate branch of the 
colonies, ' Home Office, then called the Northern Department, managed 
carried on. by an Under-Secretary and three clerks, in what was then 
styled the Plantations Branch of the Home Office. A 
Law Officer was appointed to report on Colonial Acts, 
By an order of September 11th of the same year, circular 
instructions were issued to the Governors of the Plantations 
directing them to transmit to the Privy Council those dupli- 
cates of returns and accounts which it had hitherto been 
the practice to furnish to the Committee of Trade and 
Plantations. 

Formation of In 1784 a Committee for the consideration of all matters 
Privy council, relating to Trade and Plantations was appointed ; and in 
1786 a new Committee, which took over all matters that 
had been referred to the Committee of 1784 by Order in 
Council. By a subsequent Order of August 25th of the 
same year, this Committee was placed on a definite footing, 
and the business which had hitherto been transacted by the 
Plantations branch of the Home Office, was transferred to it. 
Revival of Such state of things continued until 1794, when the office 
coiomai of Secretary for State for the Colonies was revived by Lord 

Sfcfctftry • ^ 

oeasat ion of Melville, then Secretary of War, who took over the depart- 
fuoctio ns of ^ ment. The administrative functions of the Committee 
Privy council, of the Privy Council appointed in 1786 appear about this 
time to have ceased. 

o^MjSrat* 1 * The Departments of War and the Colonies continued to 
once, 1854 . be united until 1854, when a distinct Secretary for the 
Colonies was appointed. 
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The Committee of the Privy Council, which dealt with Appeal* from 
appeals from the Plantations throughout all these changes, 
exercised its jurisdiction till the Judicial Committee of the judicial 
Privy Council was constituted in 1833. committee 

Amongst the many appeals brought during the years 1829 
to 1831 was one from Canada and one from the Cape of 
Good Hope, and others of considerable importance from 
different parts of the Empire. 

The Act for the better administration of justice in His 
Majesty’s Privy Council (1833) recited that the right of 
appeal existed from the Plantations, Colonies, and other 
dominions of His Majesty abroad, to His Majesty in 
Council ; and that matters of appeal or petition were 
usually heard before a committee of the whole of the Privy 
Council, who made a report to His Majesty in Council, 
whereupon the final judgment or determination was given 
by His Majesty. Since 1833, petitions and appeals have 
been constantly heard by the Judicial Committee. The 
composition of this body, however, has undergone very 
many considerable changes. 

The administration of the Empire beyond the seas has Position o« 
now long passed away from the Privy Council, and become office! 
located in the Colonial Office, over which the Imperial ' 
Parliament exercises a direct control. 

Th<? history of the relations of the United Kingdom since 
1794 with those Colonies which now constitute parts of the 
three great Dominions may be divided into three periods : 

The first period of Colonial Office administration ended about 
1848 ; the second terminated with the meeting of the first 
Colonial Conference in 1887 ; and the third period comprises 
the history of the last twenty-six years. 

During the first period may be distinctly observed the Admmi»tr»- 
slow growth and development of Colonial Governments, coionio up 
gradually emancipating themselves by stages from nomina- tm 1850 
ted Councils, with a strict submission to Downing Street 
edicts, to freer institutions and Representative Governments. 

^Canada obtained a Representative Government in 1840 ; Repr e «nu- 
fen years later, Representative Government was conceded to Govemm«nt. 
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New South Wales, Victoria, Tasmania, and South Australia. 
By 1852 the Cape of .Good Hope enjoyed a free Constitution). 

•It cannot be said during the first of these periods that 
Colonial affairs were much understood either by the Colonial 
Office or by Parliament. Rebellions in Upper and Lower 
Canada, and discontent in many different Colonies were 
the distinguishing signs of the times. The period covers 
years when the colonists were busy digging, ploughing, 
exploring, and opening up new regions ; when skirmishes 
occurred with Indians and bushmen ; when marvels of 
fresh fauna revealed themselves like the wonders of Aladdin’s 
cave to enchanted discoverers ; when learned societies in 
England pored, over maps of continents whose coast lines 
were imperfectly defined, whose rivers were unexplored, 
and whose vast areas were marked with the title of unknown 
lands ; when the North-West of Canada was un traversed 
except by the hardy trapper and hunter ; and South Africa 
was in fear of the assegais of the Zulus. When Hume 
crossed over the Murray, and Strzelecki climbed the Austra- 
lian Alps, naming after his Polish compatriot Koskiusko that 
beautiful mountain from whose summit he beheld the silvery 
sources of the river which Hume had first sighted. When 
Stokes navigated in the Beagle, and all the Empire was 
alive with the voices of the pioneers like the hum of bees. 
There was little time during this period for men to think of 
Constitutions. Nevertheless, so great is the love of the 
Briton for constitutional freedom, that Governments began 
to assume more popular shapes, forming the rising pillars 
on which the massive arches of Federation were subsequently 
r to rest. 

(^The second period begins with the administration of Earl 
( Grey, who is often referred to as the founder of modem 
Colonial policy) 

In 1848 he invoked the assistance of the Committee of 
the Privy Council appointed for the consideration of all 
matters relating to trade and foreign plantations, an atteifipt 
to revive the former political functions of that governing 
body of the Empire. 
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The Committee made two reports, which were approved Report* o t au 

, r Committees of 

by the sovereign in Council on May 1st, 1849, and January P*»vy council. 
30th, 1850. They dealt with projected Constitution for the 
Australian Colonies and the Cape of Good Hope. 

In the Report of May 1st, 1849, the Committee dis- Report ot 
tinguish between the practice in the nineteenth century and 
the earlier practice respecting the establishment of systems 
of civil government in the Colonial dependencies of the 
British Crown. 

" There prevailed,” the Report says, " until the com- Type 01 
mencement of the nineteenth century, the almost invariable 
usage of establishing a local legislature consisting of three 
estates, that is, of a Governor appointed by the Sovereign 
of a Council nominated by the Sovereign and of an assembly 
elected by the people. Although, in some cases, other 
schemes of Colonial polity had at first been established, 
yet these schemes had all, with one exception, progres- 
sively been brought before the end of the eighteenth 
century into conformity with this general type or model. 

“ Further, these Colonial Constitutions were all (except in crewed by 

v r letter# patent* 

the Canadas) created by letters patent under the Great Seal 
either of England or of Great Britain ; and these letters 
patent were used in the exercise of an unquestionable and 
undisputed prerogative of the Crown. But in Lower and 
UppSr Canada the three estates of Governor, Council, and Parliamentary 
Assembly were established not by the Crown, but by the upper and 

i- r-r-bT J ^ J . Lower Canada. 

express authonty of Parliament. This deviation from the 
general usage was unavoidable, because it was judged right Reason# for. 
to impart to the Roman Catholic population of the Canadas, 
privileges which in the year 1791 the Crown could not have 
lawfully conferred on them. 

“ There is also reason to believe that the settlement of the 
Canadian Constitution, not by a grant from the Crown 
merely, but in virtue of a positive statute, was regarded by 
the American loyalists as an important guarantee for the 
secure enjoyment of their political franchises. 

“ But during the nineteenth century the British Crown has New coionie#. 
acquired by conquest and cession from foreign States three 
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transatlantic colonies, on£ colony in Southern Africa, and 
four colonies to the. eastward of the Cape of Good Hope. 
During the same period the British Crown has acquired by 
the occupation of vacant territories two colonies on the 
western coast of Africa, three in New Holland, one in Van 
Diemen's Land, one in New Zealand, and one in the Falk- 
land Islands. In no one of these sixteen colonies has the 
old Colonial polity of a Governor, Council and Assembly 
been introduced. In no one of them (except New South 
Wales) has any electoral franchise been granted to the 
Colonists or any share in the local legislation to their 
representatives. . . . 

GoverttmeHK " thecplonies acquired during the nineteenth century 
iy the occupation of vacant territories, the same system of 
internal legislation by a Governor and a Council appointed 
by the Crown has been introduced by the authority of 
Parliament. 

Extent o< “ In colonies so acquired, the Royal Prerogative was com- 

Prerogative. petent only to the establishment of civil governments, of 
which a legislature — comprised in part at least of the 
representatives of the people — formed a component part. 
To dispense even for a while with such a legislature. 
Parliamentary aid was requisite.” 1 

“ If we were approaching,” continue the Committee, 
“ the present question under circumstances which l£ft to 
us the unfettered exercise of our own judgment as to the 
nature of the legislation to be established in New South 
Wales, Victoria, South Australia, and Van Diemen’s Land, 
we should advise that Parliament should be moved to 
recur to the ancient constitutional usage by establishing in 
each a Governor, a Council, and an Assembly. For we 
think it desirable that the political institutions of the 
British Colonies should thus be brought into the nearest 
possible analogy to the Constitution of the United Kingdom. 
We also think it wise to adhere as closely as possible to our 
ancient maxims of government on this subject and to the 
precedents which these maxims have embodied. The 

1 Report of the Privy Council, May 1st, 1848, p. 34. 
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experience of centuries has ascertained the value and the 
practical efficiency of that system of Colonial polity to 
which those maxims and precedents afford their sanction. 

In the absence of some very clear and urgent reason for 
breaking up the ancient uniformity of design in the govern- 
ment of the Colonial dependencies of the Crown, it would * 
seem unwise to depart from that uniformity. And, further, 
the whole body of constitutional law which determines the 
rights and the duties of the different branches of the ancient 
Colonial Government, having with the lapse of time been 
gradually ascertained and firmly established, we must 
regret any innovation which tends to deprive the Austra- 
lian Colonies of the great advantage of possessing such a 
code so well defined and so maturely considered.* * 

Whilst this was the view expressed by the Committee, Recommend* 
they felt constrained, by what they believed to be the wish L^siaturl?. 
of the Colonists, to adopt the proposal of one legislature 
for each of the Australian legislatures, a third of whose 
members were to be nominated by the Crown, and the 
remaining two-thirds to be elected by the Colonists. How 
far they were misled by statements as to the desire of the 
people for this peculiar form of government it is difficult to 
say. It is perfectly clear, from what subsequently took Not desired 
place, that such a form of Constitution was not desired by by loni * u ‘ 
the«people of New South Wales or Victoria. 

The Committee, however, considered that the legislatures Power to 
should have the power to alter their Constitutions by constitution, 
resolving single Houses of Legislature into two Houses, 
and should be entrusted generally with the power to amend 
their Constitutions. 

The Committee recommended that a uniform tariff uniform 
should be established throughout Australia ; that one of governor- 
the Governors of the Australian Colonies should be the General* 
Governor-General of Australia, with power to convene a 
General Assembly of Australia, but that that body should 
i*ot be convoked until the Governor-General should have 
received from two or more of the Australian legislatures 
addresses requesting him to exercise the power. The 
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proposal contained the seed of Federation, and ultimately 
fructified, fifty-two years afterwards, in the establishment 
of the Commonwealth of Australia. 

The ten powers that the Committee thought should be 
entrusted to the General Assembly were — 

1. The imposition of duties upon imports and exports. 

2. The conveyance of letters. 

3. The formation of roads, canals, or railways traversing 
any two or more of such colonies. 

4. The erection and maintenance of beacons and light- 
houses. 

5. The imposition of dues or other charges on shipping 
in every port or harbour. 

6. The establishment of a General Supreme Court to be 
a Court of original jurisdiction and a Court of Appeal for any 
of the inferior Courts of the separate provinces. 

7. The determining of the extent of the jurisdiction and 
the forms and manner of proceeding of such Supreme Court. 

8. The regulation of weights and measures. 

9. The enactment of laws affecting all the Colonies 

represented in the General Assembly on any subject not 
specifically mentioned in the preceding list, but on which 
the General Assembly should be desired to legislate by 
addresses for that purpose presented to them from tire 
legislatures of all these colonies. • 

10. The appropriation to any of the preceding objects 
of such sum as may be necessary by an equal percentage 
from the revenue received in all the Australian Colonies, 
in virtue of any enactments of the General Assembly of 
Australia. 1 

This statesmanlike document led to the passing of the 
Australian Colonies Government Act, which closes the first 
of the three periods that have been adopted in narrating 
the constitutional story of the Mother Country and her 
Colonies. 

The grant of Constitutions to Australia and to the Cape 
of Good Hope introduced a new era. The Constitution of 
1 Ibid., 1848, p. 44. 
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*the Cape of Good Hope was Earl Carey’s favourite Constitu- 
tion. It provided for a legislature consisting of Governor 
and a Legislative Council of twenty-six, with a House of 
Assembly of 107 members — both Houses were elected by 
the same voters, but a property qualification was prescribed 
for the franchise. The Constitution was established by 
letters patent of May 23rd, 1850. 

The principle of the elected Second Chamber received the Mr. Gi«d- 
approval of Mr. Gladstone. He argued that “ if the Govern- »^ov»i of 
ment desired to draw out a plan for a Second Chamber, they o«mb«r. 000 
must base it mainly and entirely upon the elective prin- 
ciple ; and it would be of no use or value in checking the 
movements of a popular assembly unless the elements of 
election were included in it.” 1 

The story of the Empire subsequently to 1848 and up to Period bom 
the time of the first Colonial Conference is marked by a * 848 ' 1 * 87- 
great event in 1867, when by the British North America Dominion Act 
Act the great Federal system of Canada was established. * of l867 ' 
The story of the movements in Canada, Australia, and 
South Africa are referred to elsewhere. 

A question was asked at the Quebec Conference as to 
the views of the Imperial authorities on Canadian Federa- 
tion. The Duke of Newcastle’s despatch of July 6th, 1862, 
was referred to in reply : “ If a Union, either partial or com- 
plete, ‘should hereafter be proposed, with the concurrence 
of all the Provinces, to be united, I am sure that the matter 
would be weighed in this country, both by the public, by 
Parliament, and Her Majesty’s Government, with no 
feelings than an anxiety to discern and promote any course 
which might be conducive to the prosperity, the strength, 
and the harmony of all the British Commonwealth in North 
America.” 

In introducing the measure in the House of Lords, Lord 
Carnarvon, the then Colonial Secretary, said : “ It is not 
every nation or every stage of the national existence that 
admits of a federative Government. Federation is only 

1 Hansard’s Parliamentary Debates, 1850, Vol. 108. 

1 Post, p. 191. 



170 


FEDERAL SYSTEMS 


Final 

abandonment 
of idea of 
interfering 
with internal 
affairs of 
Colonies. 


possible under certain conditions, when the States to be 
federated are so far akin that they can be united, and yet 
so far dissimilar, that they cannot be fused into a single 
body politic.” 

During the second period may be noticed the growing 
independence of feeling amongst the people of the Dominions 
and the increasing reluctance of the Imperial Parliament 
and the Colonial Office to interfere with their affairs. Lord 
John Russell and a large school of thought in the United 
Kingdom considered that the widening of the limits of the 
Home Rule granted- to the Colonies led to separation. 
“ Let us give them,” he said, when speaking in the House of 
Commons on the 8th February, 1850, “ as' far as we can the 
capacity of ruling their own affairs. Let them increase in 
wealth and population, and whatever may happen we of this 
great Empire shall have the consolation of saying that we 
have contributed to the happiness of the world. 

In 1873 an Act was passed when, according to Mr. Bernard 
Holland, the extreme point of legalised commercial disinte- 
gration within the British Empire was, perhaps, reached. 
At the instance of the Australian Colonies, the Imperial 
Parliament somewhat reluctantly passed an Act quite 
opposed to the general commercial principles never more 
than then dominant in England, and gave these Colonies 
perfect freedom to tax each other’s goods, but psovided 
that no duty should be levied or remitted contrary to or 
at variance with any Treaty or Treaties for the time being 
subsisting between Her Majesty and a Foreign Power. 
This Act repealed the Act of 1850, by which the Australian 
Colonies were forbidden to impose differential duties as 
between the Colonies and any other countries.” 1 

The Act of 1873 also marked the abandonment of the idea 
that the Imperial Parliament could assert its theoretical 
rights to legislate in the internal government of the 
Colonies. 

The Imperial legislative functions are now directed to 
passing enactments at the request of Colonial legislatures, 

1 13 and 14 Viet , c. 59, Sect. 27. 
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and only interfering where the prerogative of the Crown 
and the powers and privileges of the Imperial Parliament, 
and of the legislatures of other parts of the Empire, are 
affected. 

In 1887, the year that witnessed the golden Jubilee of * 887 . 
Queen Victoria, saw the first of the great meetings of Conference. 
Colonial statesmen, which have since shown that the Empire 
is responsive to the appeal for increased unity. 

During the months of April and May Colonial delegates 
who had been specially appointed, met in London under 
the presidency of the Colonial Secretary. Amongst the 
matters then discussed were Colonial defence, Imperial 
penny postage, etc. 

The assembling of a Conference of the Premiers of the 
self-governing Dominions brings the second period to an end. 

It marks a further development of the Imperial idea ; one 
only of the outward signs of an increased feeling of belief 
in the common destiny of its peoples “ under the Flag." 

On the fields of South Africa, Canadian and Australian 
blood was yet to be shed in support of this belief ; nor was 
it to be shed in vain, but the first conference in the heart 
of the Empire was the material triumph of the idea of 
Imperial unity. 
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CHAPTER XV 

THE CONSTITUTIONAL DEVELOPMENT OF CANADA 

1759 was a glorious year in the annals of Great Britain. 
The time when two old rivals — France and England — 
met in deadly conflict in two hemispheres and fought for 
the ascendancy of the seas and the possession of Colonial 
Empire. The spirits of the British people never ran higher 
than at this juncture. Secretary Pitt was at the helm of 
State. Parliament liberally voted whatever money was 
required for the prosecution of the war by land or sea ; for 
the nation understood the supreme issue involved in the 
struggle — an insular destiny or a world- wide empire. 

In the Eastern hemisphere victory was already assured 
by the triumph of Clive at Plassy, but in North America 
matters were far from satisfactory. The French had 
extended their power up the river St. Lawrence and thence 
along the great chain of lakes. It was far from improbable 
but that further conquests would lead them south to join 
hands with Louisiana, and so hem in the North American 
Colonies. 

The naval victories of Admiral Hawke and other captains 
assured the command of the seas. Consequently, it was 
rendered possible to prepare an expedition for the capture 

Pitt entrusted its command to a young general, Wolfe, 
an officer's son, who had been bom at Westerham, in 
Kent, in 1727. 

Whilst the summer of 1759 was yet young, the channel 
of the St. Lawrence river, on which Quebec stands, was in 
course of survey. The ship Mercury was employed for the 
purpose of taking soundings, on board of which was a master 
named James Cook, who was the son of an^agricultural 
labourer, who had been bom near Cleveland, a year after 
Wolfe. The officer's son and the son of the agricultural 
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labourer were instrumental in securing for the Empire her 
two greatest dominions. The former planting the British 
flag on the walls of Quebec gave her Canada ; the latter 
rearing the standard on a strange land, which he named 
from its fancied resemblance to the coast of Wales lying 
to the north of the Bristol Channel — New South Wales — 
added Australia. 

Wolfe was a man of heroic mould, but of a delicate won. »nd 
physical frame, nurtured in the contemplation of great compared, 
deeds ; his death crowned his victory on the heights of 
Abraham. Cook was a daring mariner, whose end also 
came violently when his life’s greatest work was accom- 
plished. Whilst a tablet is inscribed to the memory of the 
soldier by a grateful nation in Westminster Abbey, a place 
in the national Pantheon has yet to be found for the 
discoverer. 

Pitt, Wolfe, and Cook — statesman, soldier, and sailor — put^woife, 
a noble trium virat e of Empir e buil ders? ~ "* " * 

“"TEe capture of Quebec in September of 1759 was cele- capture of 
brated by the people of Great Britain with universal Queb * c ' 
rejoicings, sobered only by the loss of the nation’s hero. 

The Fleet brought Wolfe’s body to England. From London 
it was carried to its last resting-place amidst the sorrow 
of thousands. 

Thirty-five years after, when another Pitt guided the 
national affairs in another great crisis, The Victory brought 
home the body of another national hero from Trafalgar, 
stricken like Wolfe in the hour of triumph, but conscious 
like him that he had done something for his country. 

On October 7th, 1760, the French forces in Canada Treaty of 
capitulated, and on February . 10th, 17 63, b y the Treaty of 
Paris, Quebec passed completely under British, domination. 

In the same year a Royal Proclamation was published, New 

J * / Government 

which provided for the government of the Colony. It estabiiihed by 
established four new governments — Quebec, East Florida, 

Wfest Florida, and Grenada ; it added Labrador from St. 

John’s river to Hudson’s Bay and Anticosti and the Mag- 
dalen Islands to Newfoundland ; and placed Prince Edward 
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Island and Cape Breton under the government of Nova 


Prerogative v The Governors ~of the new Governments thus established 
government. we re empowered by Royal Authonty to summon general 
Assemblies and make laws for the peace, welfare, and good 
government of these Colonies, with the advice and consent 
of the Councils and Assemblies. 

Establishment Courts for the hearing of civil and criminal causes were 
directed to be established as near as might be agreeable 
to the laws of England, with a right of appeal in all 
civil cases to the Privy Council. 

The General Assembly of Quebec never met, although 
convoked, as the French population declihed to take a test 
oath, the work of administration, in consequence, was 
carried on by the Governor, with the assistance of an 
Executive Council. 


uncertainty Affairs for years after the Royal Proclamation of 1763 
remained in an unsettled condition, largely owing to the 
uncertainty as to whether, J Etench. or English law_ should 
The English population contended thaT”French 
'been abrogated by the Conquest ; the French 
population, on the contrary, asserted the continued existence 
of their ancient customs and usages. The Treaty of Paris 
had been silent on the subject of legal rights. According 
to English law, 1 the French contention was right, as Quebec 
was a conquered country; and, as such, she retained hgE 


right to laws originally possessed until altered by her 
conqueror ! j 

introduction The only alteration that had hitherto been applied had 
criminal Lav^feen the introduction of English criminal law in 1763. 2 
, The prevailing dissatisfaction ‘created by 'this uh^atis- 
jV factory state of things led to the passing of the Act of 
/ A774 , * the first British Act of Parliament which dealt with 
Pariummtj// Quebec. Its purpose was to make more effectual provision 


for the government of the Province ; and an Act was chosen 


o 


1 Campbell v. Hall, 20 State Trials at 323. 

* Reg. v. Coote, L.R. 4, P.C., 599. 

• 14 George III, c. 83. 
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m preference to an exercise of the royal authority, in constitution 
order to give a legislative, instead of a royal sanction to ° f I774 ‘ 
the benefits which were then introduced on behalf of the 
French-Canadian population. 

By this Act the Government of the country was placed 
under the control of a Council, which was not to exceed 
twenty- three in number nor to be less than seventeen. 

The Council was empowered to make ordinances with the 
consent of the Governor, but ordinances were required to be 
transmitted to England for allowance. The French- 
Canadians, who had been left undisturbed in the exercise 
of their religion since the Treaty of Paris, were now con- 
firmed in its free exercise, and the clergy were empowered 
to receive their accustomed dues from persons professing 
the Roman Catholic faith. 

The test which had hitherto prevented the meeting of Abolition of 
Assemblies was abolished, and an oath of allegiance 
substituted. 

The Governing Council constituted had no power to levy Minor power* 
taxes or duties, except to a minor extent, for local purposes. 

The revenue for administrative purposes was provided 
from a duty which was imposed on spirits and molasses, 
and the deficiency made up from the Imperial Treasury. 1 

It was declared that in all matters of controversy where Paramount 
civil rights and property were concerned, the French- 
Canadian law should prevail, but the criminal law of Eng- 
land was to continue to the exclusion of every other 
criminal code that had been in force prior to 1764. Power 
was given to the Legislature to amend both the civil and 
criminal law. 

Labrador and the islands annexed to Newfoundland 
were now made part of the Province. 

fin 1776 a Privy Council was established, consisting of E*t^u»hment 
: ^ve members : the Lieutenant-Governor and four members council, 
of the Legislative Council. Its functions were purely 
advisory. 

During the war between Great Britain and her American 

1 14, George III, c. 88 , 1774. 
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up'cllnadjjm Colonies, many attempts were made to sap the loyalty of 
the people of Canada and induce them to join the Con- 
federation. Washington, in 1775, and Baron D’Estaing, 
the Commander of the French Fleet, in 1778, addressed 
proclamations to the French-Canadians for this purpose, 
but in vain ; nor did attempts at invasion by the Americans 
meet with better success. Canada remained firm in her 
adhesion to the British connection, and her spirit of loyalty 
was neither shaken by bribes or threats. During the war 
and 'afterwards, her population was increased by the influx 
of a large body — sdme 40,000 in number — of American 
The Uq itcd Colonists, who followed the British flag and quitted the 
Loyaihts. United States to settle in Canada, where they were known 
by the proud title of “ United Empire Loyalists.” The 
Foundation of majority found a home in Nova Scotia, founding the 
Brumwick. province* of New Brunswick ; others located themselves 
in Upper Canada 

ioereaae of The cession of Canada to Great Britain caused a similar 

British 

element. movement of the French population, many of whom, 
after 1760, returned to France, with the result that the 
balance of population was altered, with a proportionate 
increase in the British element. 

Act'of t 'r**°i** ''The changed condition of affairs led to the passing of 
9 >tne Constitutional Act of 1791. Some of the features of 
' the original Bill found no place in the Act. The Bill pro- 
fessedly attempted to establish a Constitution in Canada 
as near as possible to that of Great Britain. It divided 
the province into two distinct Govemments,"~ un3er ~ the 
les of Lower Canada and Upper Canada. It estab- 
ed in each a Legislative Council and Assembly, with 
(power to make laws. The Legislative Councils — nominee 
Councils — were to be appointed by the King for life. In 
Lower Canada the Council was to consist of not less than 
fifteen ; in Upper Canada of not less than seven. 

Herediu ryf ! Hereditary titles of honour might be created, conferring 
the right of summons to the Councils. In the Representa- 
tive Assembly the numbers were not less than fifty for 
Lower Canada nor less than sixteen for Upper Canada* 
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The limits of districts, which were to receive representatives, 
and the number of representatives for each was fixed by 
the Governor-General. 

County members were elected by owners of lands in free- county 
hold or in fief, or roture. to the value of forty shillings members - 
sterling a year over and above all rents and charges 
payable out of the same. 

Town and township members were elected by persons Town 
who had a dwelling-house and lot of ground therein of the members - 
annual value of five pounds or upwards ; the voting quali- 
fication was also extended to any person who had resided in 
the town twelve months previous to the election and paid 
one year’s rent for his residence at the rate of £10 sterling 
or upwards. 

The Governor’s authority extended to convene, pro- Legislature’s 
rogue, and dissolve the Legislature ; but it was required to term ' 
be summoned once a year and continue for four years, 
unless sooner dissolved by the Governor. The Governor 
had power to give or withhold his assent to Bills, or he 
could reserve them for the pleasure of the Crown. 

The British Parliament reserved the right to make regu- rower of 
lations in respect of imposing, levying and collecting duties Parliament to 
for the regulation of navigation and commerce to be carried iSC?* 1 * 
on between the two provinces, or between either of them, and §mle», C et c . 
any other part of the British Dominions or foreign country. 

It also reserved the power of appointing or directing the 
payment of duties, but all moneys levied were left to the 
Legislatures to exclusively apportion to such public uses as 
they thought most expedient. 

The free exercise of the Roman Catholic religion was Guarantee of 

. . the free 

guaranteed, but power was given to set apart a seventh exerdse of the 
part of all unclaimed Crown Lands for the use of the catholic 

* religion. 

Protestant clergy. 

The right to bequeath real' and personal property was u^estrain^ 
declared to be unrestricted. The public officers were property. 


appointed by the Crown to hold their several offices during 

the Royal pleasure. The Speaker of the Council was speaker, 

appointed by the Governor-General. tment 


12 — < 3135 ) 
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sep£naw The Bill had proposed septennial Assemblies, but in the 
r$£tofippeai a duration for four years was provided. The Bill had 
Pri” 1 Council a ^ so con ^ erre( l a right of appeal from the Privy Council to 
to 2ou« of the House of Lords, but such a right did not appear in the 
Act. 

During the passage of the Bill through the House of 
Commons there occurred those memorable scenes between 
Fox and Burke which broke up a lifelong friendship. 
Screen Fox Fox^ under the glamour of the French Constitution and 
-and Burke, the philosophical doctrines of the rights of man, as his 
opponents stated, advocated an assembly for Lower Canada 
of not less than one hundred with an elective Legislative 
Council ; but he strongly objected to the introduction of 
the principle of an hereditary legislature : “ Are those red 
and blue ribbons,” he declaimed, “ which have lost their 
lustre in the Old World, again to shine forth in the New ? ” 
“ It is, perhaps, indiscretion at any period,” said Burke, 
“ but especially at my advanced years to provoke enemies 
or give friends an occasion for desertion ; but if a firm and 
steady adherence to the British Constitution should place 
me in such a dilemma, I will risk all, and with my last 
words exclaim : ‘ Fly from the French Constitution ! ’ ” 
Nature of The question whether the Canadian Constitution was 
of *1791. to be framed “ according to the old light of the English 

Constitution or by the glare of the new lanterns of the 
clubs at Paris and London,” was decided by the passing of 
the Act, which by its terms expressly stated that " it was 
to assimilate the Constitution of Canada to that of Great 
Britain as nearly as the differences arising from the manners 
of the people and the situation of the Province admitted.” 
unsuccessful The Act of 1791, though at first successful in restoring 
Sr Act 8 of harmony to the Colony, ultimately failed to work happily. 

Conflicts took place between the Governors and the Assem- 
blies and between the Upper and Lower Houses. The 
official classes generally ranged themselves with the 
Legislative Councils against the popular majority in the 
Assemblies to thwart them. In Lower Canada “ the dispute 
became at last so aggravated as to prevent the harmonious 
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operation of the Constitution. The Assembly was constantly 
fighting for the independence of Parliament and the exclusive 
control of the supplies and the Civil List.” 1 The Govern- 
ment dissolved the Quebec Legislature with a frequency 
unparalleled in political • history, and the Governor was 
personally drawn into the conflict. 

The trouble began at the close of the American War of origin of 
1813. The Royal revenues, which were raised under trouble * - 
Imperial statute 14 Geo. Ill, c. 31 (1775) and required to 
be applied towards defraying the expenses of the adminis- 
tration of justice and the support of the Civil Government 
of the province proved insufficient (with the addition of the 
territorial revenues) to meet the Government expenditure. 

Up to the period of the war with the United States, money 
was drawn from the military funds, but during the war further 
drawings became impossible. The Provincial Assembly 
had jurisdiction only in respect of duties raised by them 
under their own legislation. The Government continued 
to draw from the Provincial funds till a debt of well over 
£100,000 was incurred, without any Legislative sanction. 

The conduct of the Government was unconstitutional, 
justifiable only on the ground of the exigencies of the 
situation. 

In 1818 the Government was induced by its necessities 
to accept the Assembly’s offer to raise additional revenue 
by fresh taxes. 

As in the political history of England, so in that of Canada Power of 
the power to vote appropriations of money led to an SS’to'demSJd 
accompanying demand for the redress of grievances, the grievance.. 
Assembly insisting on closely scrutinising the expenditure 
for the Civil List and the administration of the Governor. 

The Council, as a rule, stood by the Governor in resisting 
these claims, some of which may be termed extravagant. 
Nevertheless, step by step, the Assembly made good its 
assertions, as the House of Commons had formerly done in 
England. In 1831, by an Imperial Act, a concession was 
made that it should be lawful for the Legislature to 

1 Bourinot, Parliament ary Practice and Procedure (Canada), p. 20. 
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appropriate the duties ,which had been raised by the" 
Imperial Act of 1775, to meet the administrative charges of 
Civil Government. 

During the bitter controversies that ensued, Louis 
Joseph Papineau, a French- Canadian, assumed a leading 
part amongst his colleagues as a reformer; on several 
occasions he' was chosen as Speaker of the Assembly. In 
1827, the Governor refused to confirm his election, principally 
on account of his violent conduct. The Assembly claimed 
the right to elect their Speaker without the Governor’s 
confirmation, and in the next Session, Papineau was again 
elected as Speaker, a change of Governors having in the 
meantime ' taken place. Papineau’s great popularity 
amongst his compatriots at last led him to think that he 
could found a French-Canadian nation, and he began to 
plot to that end. 

In 1834 ninety-two resolutions were passed, principally 
at his instigation, by the Assembly, and submitted to the 
Imperial Government, who peremptorily rejected them. 
The position, however, now became serious. Supply 
was refused and again^ refused in 1835. The Imperial 
Government despatched three Commissioners to Canada, 
one of whom was Lord Gosford, the new Governor- 
General, to enquire into all grievances. Lord Gosford 
failed to please either of the contending parties — French or 
English. 

One of the Assembly's demands was for elected Councils : 
this the Imperial Government declined to concede . The most 
important demand was for Responsible Government. The 
passing of hostile resolutions in the House of Commons 
and the subsequent Canadian Trade Acts, which provided 
a means by which Upper Canada could obtain a fairer 
share of the import duties, led to the outbreak of a 
rebellion, in which Papineau played an undignified part. 

In Upper Canada similar, troubles also existed, but not 
to the same extent as in the Lower Province. As in Lower 


Canada, there were quarrels between the two Houses, con- 
stant irritation over the disposal of Government patronage, 
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and complaints of an official rin£». Dissatisfaction existed 
also in the other Provinces. 

In New Brunswick there were financial difficulties ; in Trouble* in 
Nova Scotia disputes between the Assembly and the ex- Brun*wick. 
ecutive and legislative Gouncils ; and in Prince Edward and" Prim* ' 
Island the unsettled question of the land monopoly created i»ian“ 
by the unfortunate disposal of the island by lottery many 
years before. 

Responsible Government had not yet come with its Response 
sovereign solution ; so far, neither Parliament nor the n ° t vernmon 
Colonial Office had shown any disposition to introduce it. r ' 00gn,Md - 
It may seem strange, when looking into this maelstrom of 
politics; that whilst the principles of Responsible Govern- 
ment had been so carefully recognised and appreciated 
in the United Kingdom, that they had hitherto never been 
applied to the Colonies. 

One difficulty, no doubt, was felt as to how far it was R*a.on» (or. 
possible to reconcile Imperial supremacy with Colonial , 
aspirations. If the Governor were to be the servant of the 
Crown, how could he, at the same time, be the servant of the 
Colonial Legislature ? Responsible Government created a 
conflict of duties in the Colonies. This was the dilemma 
that even the Reform Ministry of 1832 lacked the courage 
to face. 

.. In "Lower Canada the position was aggravated by a con- conflict of 
flict of races and religions. The French population were rSigloni m 
enormously in the ascendant, and generally during the cansSa. 
constitutional struggle the two peoples arrayed themselves 
against each other in the bitterest antagonism. “ I expected 
to find a contest between a Government and a people,” 
reported Lord Durham, “ I found two nations warring in the 
bosom of a single State ; I found a struggle not of principles, 
but of races.” 

In 1838 the' Imperial Government suspended the Con- ® f u, p^ nsion 
stitution of Lower Canada, and made provision for its g> ^“ t l00 
Government by a special Council. canad*. 

Whilst the affairs of Canada were in this disastrous con- Durham's 
dition. Lord Durham was appointed Governor-General, 
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succeeding Lord Gosfofd. The riew Governor-General 
accepted “ his onerous charge with inexpressible reluc- 
tance.” He said that “ he felt he could only accomplish it by 
the cordial and energetic support of his noble friends, the 
Members of Her Majesty’s Cabinet, and the generous for- 
bearance of the noble lords opposite, to whom he had 
always been politically opposed.” 

On his arrival at Quebec on May 29th, 1838, he found 
161 prisoners in custody : of these, seventy-two were 
charged as v being principal promoters of the rebellion , in 
which Papineau had taken a leading part. The difficult 
problem confronted him as to their trial. Owing to the 
sympathy of. French juries, it was deemed impossible to 
secure the unanimity of a jury of twelve men, should any 
of the prisoners be put upon their trial through the political 
character of the offences charged. A trial and conviction 
by a specially-created tribunal would have led to an accusa- 
tion of condemnation by an ex post facto law. A party of 
rebels at the time had actually been acquitted after they 
had been proved guilty of murder by the clearest possible 
evidence, and jury and prisoners had been applauded as the 
finest and noblest of patriots. A further alternative remained, 
to pack the juries ; but this seemed to Lord Durham a 
perversion of the forms of justice. In the end he adopted 
another course, which in the result proved most unfortunate, 
he accepted the offer of the prisoners to place themselves 
at his disposal. An ordinance was passed by the Govern- 
ment on the 28th of June, which declared that certain 
persons who were named therein had acknowledged their 
participation in high treason, and submitted themselves 
to Her Majesty’s pleasure ; it enacted that they should be 
transported to Eermuda during pleasure, there to be subject 
to such restraints as should be deemed fit. This ordinance 
was illegal, since no jurisdiction existed to order deportation 
out of the Colony. The ordinance might, however, have 
been confirmed by the Imperial Parliament had Ldird 
Melbourne possessed a majority independent of the Irish 
vote. Another course was adopted by the Imperial 
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“Government ; the ordinance was assailed in the bitterest 
terms by Lord Brougham. It was repealed ; b ut an 
act indemnifying its authors passed. Lord Durham, in 
conSeqtl®Ee~bTfEe" attacks made upon him, resigned. 

During his short tenure of office he collected an amount Lord 
of valuable information on the state of provincial affairs, report? 1 
which he embodied in a most masterly report. One of it^ 
most important recommendations was that (“ no time 
should be lost in proposing to Parliament a Bill for restoring 
the Union of the Canadas under one legislature, and reconj- 
structing them as one province/) On the question of the 
relationship of the executive to the Assembly, he reported 
that he did not know how it was possible to secure harmony 
in any other way than by administering the Government 
on these principles which had been perfectly efficacious in 
Great Britain. The Crown,” he wrote, “ must submit 
to the necessary consequences of representative institutions ; 
and if it has to carry on the Government in union with a 
representative body, it must consent to carry it on by 
means of those in whom that representative body has 
confidence.” ; 

In 1840, Lord John Russell acted upon this report, and The united 
introduced a Bill for re-uniting Upper and Lower Canada. 

The Bill received the Royal Assent on July 23rd of that year, 
although it did not come into force until February 10th of 
the following year. The first Parliament of the United 
Canadas met at Kingston on June 14th, 1841. 

The Union Act provided for the constitution of a Legis- Legislative 
lative Council of not less than twenty members, and for Legislative 
a Legislative Assembly of eighty-four members. Each AMembly ' 
division of the Province was to receive equal representation. 

The appointment of Speaker in the Legislative Council 
was vested in the Crown. A majority of the votes of the 
members was required to decide a question, but in the 
case of equality the Speaker was given a casting vote. Ten 
members, including the Speaker, constituted a quorum. 

With regard to the popular Chamber, its composition, so far 
as the division of equal representation in the Provinces was 
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concerned, was arrange*} so that it could not be altered* 
without the concurrence of two-thirds of the Members of 
each House. The Speaker was elected by a majority of the 
House, and possessed, as in the Legislative Coilncil, a casting- 
vote only in case of the votes being equal on any question. 
A quorum consisted of twenty, including the Speaker. 

A property qualification for membership was fixed. No 
person was eligible for election unless he possessed lands 
and tenements to the value of £500 sterling over and 
above all -debts and mortgages. A .session of the Legis- 
lature was to be held once at least every year and each 
House was to continue for four years, unless sooner dissolved. 
It was prescribed that the English language should be solely 
used in the legislative records. 

Provision was made for the establishment of a consoli- 
dated revenue fund, on which was first to be charged the 
expenses of collection, management, and receipt of revenues, 
interest of public debt, payment of the clergy, and the 
Civil List. Such portion of the fund as was available 
after these payments the Legislature was at liberty to 
appropriate to the public service. 

Money bills, votes, and resolutions involving the expendi- 
ture of money were required to be first recommended by 
the Governor-General. 

The passing of this Act marks the beginning of the era 
of Responsible Government in Canada. Its advent in 
Australia was not seen till some years later. 

Mr. Poulett Thomson, afterwards Lord Sydenham, 
now became Governor-General ; he communicated the 
Royal intentions that thereafter certain heads of depart- 
ments would be called upon to retire from the public service 
whenever sufficient motives of public policy might suggest 
its expediency. 

The Assembly during its first session agreed to certain 
resolutions which laid down the principle that, "in order to 
preserve between the different branches of the Provincial 
Parliament that harmony which was essential to good 
government, the chief advisers of the Representative of the 
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Sovereign constituting a Provincial administration under * 
him ought to be men possessed of the confidence of the 
representatives of the people, thus affording a guarantee 
that the well understood wishes and interests of the people 
which our Gracious Sovereign has declared shall be the 
rule of the Provincial Government, will on all occasions be 
faithfully represented and advocated." 

Prior to this, Lord Durham, whose genius had largely 
solved the problem which had perplexed the minds of 
political thinkers, by indicating the changes necessary to 
restore happiness and prosperity to Canada, died of a 
broken heart, the victim of attacks by his own party, on 
whom he had conferred the most essential services. He 
left Canada in a snowstorm, landing at Plymouth on 
December 1st, being received without any honours by the 
special orders of Government, who sent down a special 
messenger to prohibit them. 1 His two mistakes were the 
passing of the Ordinance deporting the prisoners and a , . 

proclamation to the people of Canada justifying his acts. 

His success has been justified by time. 

During the period from 1841 to 1867 much important UgMatfon 
legislation was passed, and the independence of Parliament up 1 7 * 
assured by the prohibition on judges and officials sitting in 
either House. 

Reforms were also instituted in the Civil Service, securing civil service, 
to whatever Government might be in power the services 
of a highly-trained body of permanent officials. 

To name the various reforms that took place after the Canadian 
Union Act of 1840 is to demonstrate the advances made progrc8S * 
by Canada on the road to complete self-government ; 1846 
saw her Legislature, with the consent of the Imperial 
Government, in possession of the complete control of the 
Civil List and the Post Office, and the Colony free from 
interference in all matters affecting trade and commerce. f 
The Imperial Statute, 9 & 10 Viet. c. 94, empowered the m** 
British Colonies in America to reduce or repeal by their own 66 
legislation all duties imposed by Imperial Acts on foreign 
1 Martineau. 
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goods imported from foreign countries into the Colony in* 
question. * 

The Act was the direct outcome of the Free Trade policy 
of Great Britain, and in response the Canadian Legislature 
passed an Act to meet the altered state of their Colonial 
relations with the Mother Country. It was further urged 
by the Government of Canada that since it was no longer 
the policy of the Empire to give preference to Colonial 
products in the markets of the United Kingdom, no reason 
could possibly exist for monopolies and restrictions in favour 
of British shipping. Following on a memorandum, sent to 
the Imperial Government, the 12 & 13 Viet. c. 29 was 
passed which repealed the navigation laws and opened the 
river St. Laurence to the ships of all nations. 
up^'hou*/' an elective Upper House was established, under 

yypowers conferred by Imperial legislation. 

One of the principal features of the Act of 1840 had been 
the equality of representation that was given to each portion 
of Canada in the Union in the Assembly. Insufficient 
representation was at one time a grievance on the part 
of Lower Canada ; but afterwards the greater influx of 
population to the Upper Province made that Province a 
complainant. 

A principle was at last adopted by the political parties 
that no measure should be passed which affected either 
of the Provinces unless the majority of members in the 
particular Province affected by the legislation assented. 

From 1862 to 1864 legislation practically stopped. The 
faulty working of the Constitution was fully recognised by 
Federiu union, the leaders of both parties. A coalition Government 
was, in consequence, formed on the platform of a Federal 
union of all the British-American Provinces, or of the two 
Canadas, in case of failure of the larger scheme. 

So far, attention has been directed to the history of the 
two Canadas. It is now necessary to turn to the history of 
the three provinces of Nova Scotia, New Brunswick, aad 
Prince Edward Island, two of which were parties in 1867 to 
Federation. 


Principle 
of majority 
in the 
Provinces. 


Faulty 
working 
of the 
Constitution, 
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Nova Scotia was settled by the French, and in its early Nova sootte. 
days was known as Acadia. The ‘first French settlement 
took place on an islet off the mouth of the St. Croix river, 
which is the present boundary between the State of Maine 
and New Brunswick. The most important French settle- 
ment was at Port Royal, named by Champlain, who subse- 
quently founded Quebec in 1608. The growth of the French 
settlements was slow: a hundred years later the whole 
population of the Acadian Peninsula did not exceed 1,500 
persons, 1 ,000 of whom were settled in the pleasant country 
of Grand Pr£ and Minas. Forty years later, however, the 
population of Acadia had increased to 12,000. 

By the Treaty of Utrecht (1713) France surrendered this The Treaty 
country to the British ; and in 1749 Halifax was founded by ° f Utrecht ' 
Governor Cornwallis, who introduced between 2,000 to 
3,000 emigrants ; the Governor’s first Council was sworn on 
board of one of the transports. The French population 
declined to acquiesce in the British rule, refusing to take 
the oath of allegiance, and calling themselves neutral. 

In 1755, after the capture of two forts from the French, 
to which many of the Acadians had resorted (partly stimu- 
lated by promises and partly by threats), the Governments 
determined to remove the Acadians, and pronounced 
sentence of banishment upon them. Their subsequent 
removal was justified on the grounds of policy, and took 
place whilst Lawrence was Governor of Halifax. 

In 1760 the Province received a great number of Ulster 

immigration. 

settlers from the New England Colonies ; at a later day, 
immigrants arrived from the North of Ireland, who, in 
the name of " Londonderry,” perpetuated a memorable 
triumph in the Old World by a fresh foundation in the 
New. 

Later on, in 1772, a considerable immigration from s^tch ^ 
Scotland began, and continued for many years. 

In 1758 Governor Lawrence opened the first Legislative 
Assembly in Nova Scotia. 

At this period only the settled portion of the Province of 
what is now known as New Brunswick sent representatives 
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to the Nova Scotia Assembly. Cape Breton was also a 
part of the Province. 

In 1763 the island of St. John was added to Nova Scotia. 

Mace Edward j n 1798 St. John was re-named Prince Edward Island, 
after Edward, Duke of Kent, the Father of Queen Victoria. 
Prior to that date, in 1769, it had been separated from Nova 
Scotia and given a distinct government. 

In 1773 its first Assembly met. The population at that 
time was exceedingly sparse, and four years before it had not 
exceeded 450 families. 

~ 2y tottery The island was populated after the Treaty of Paris in 
1763 by means of a lottery held on one day, the whole land, 
with some fpw reservations, was then given away to officers 
of the Army and Navy who had served in the preceding war, 
and to others who sought land subject only to the payment 
of quit-rents. This unwise proceeding led to trouble, 
which lasted till 1873. 


First idea c 
Federation. 


Originally the Island had a combined Executive and 
legislative Council and eventually a Legislative Assembly of 
eighteen members. In 1850-51 Responsible Government 
was fully recognised. 

Bnuswick . J n 1784 New Brunswick was created. Its Government 
consisted of a Council of twelve members, possessing execu- 
tive and legislative functions, and an Assembly of twenty- 
rf^JSnribie s ’ x mern bers ; in 1848, as in Nova Scotia, Responsible 
Government. Government was instituted. 

Fim idee of ( The idea of a Union of all the provinces of British North 
wnenca was first suggested by Chief Justice Smith, of 
Quebec, in that memorable year 1789, which witnessed the 
outbreak of the French Revolution and the meeting of 
the first Congress of the United States. In 1790 he wrote 
to Lord Dorchester that Mr. Grenville’s plan will most 
assuredly lay a foundation for two spacious and flourishing 
Provinces and for more to grow out of them, and compose 
at no remote period a mass of Power very worthy of 
immediate attention.^ • ° 

I miss in it, however, the expected establishment to put 
what remains to Great Britain of her Ancient Dominions 
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in North America under one general direction for the 
United interests and safety of every branch of the Empire. 1 

About a quarter of a century later, Chief Justice Sewell, 
of Quebec, in a letter which he addressed to the Duke of 
Kent, followed up the idea^. 

In 1839 it received the further endorsement of Lord 
Durham in his memorable report. 

Ten years later, the British American-League took up Brituh- 
the matter, and in 1854 it was submitted to the Legislature 
of Nova Scotia. 

In 1858 the Cartier-Macdonald Government, a coalition Minutwiai 
Government of both parties in Canada, made Federation the 

part of their ministerial policy. The growth of the country 
had by this time made the question of Union one of necessity. 

There had been a large increase in numbers in the Western 
Province and there was a clamour for a greater share in the 
representation. 

In 1859 a Convention was held at Toronto, which sug- convention 
gested that “ the best practical remedy for the existing state 
of affairs was the formation of two or more local Govern- 
ments, to which should be committed the control of all 
matters of a local and sectional character, and some general 
authority charged with such matters as were necessarily 
common to both sections of the Provinces.” 

It •has already been stated that between 1862 to 1864 
legislation had been practically stopped. In consequence 
of this the Cartier-Macdonald Ministry was pledged to 
introduce a new constitution embracing the Federal 
principle. 

During the progress of the Federal movement, Mr. 

Howe, the Liberal leader in Nova Scotia in 1861, had carried 
in the Assembly a resolution in favour of Federation. This 
was subsequently adopted in 1864 by the Government, 
during the premiership of Sir Charles Tupper, who pressed 
the matter forward. 

•The three Provinces of Nova £cotia, New Brunswick, ch^otte 
and Prince Edward Island agreed to send delegates to a conference. 

1 Canadian Constitutional Development, Egerton & Grant, p. 104. 
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conference at Charlotte Town. Canada also resolved to 
attend, and the general idea of Federation met with so much 
favour, that it was agreed that a further Conference should 
be held at Quebec in the following October. 

It will be observed in reviewing the Federal movement 
that the growth of the Federal idea was slow, and only 
quickened into life by the practical requirements of the 
^Provinces. fThe history of Federation shows that it has 
jalways emerged from the realm of academic dreams, either 
ftby the force of outside pressure such as the existence of a 
fcommon daiiger or by the internal necessities of governments. 

* The first American Federation sprung hurriedly into life \ 
under the stress of common defence, whilst the seconcl 
Federation was brought about by domestic difficulties. 
The Grecian Federations were all primarily shields to 
preserve the liberties of communities that, remaining isolated, 
would have fallen, divided and impotent, one by one, a prey 
to the intrigues or attacks of more powerful enemies. No 
outside danger threatened Canada when she federated, but 
she had witnessed without her borders a war in which 
thousands had sacrificed themselves for the principle of 
Federal Unity. The continuance of her own internal 
dissensions might have led to serious disasters. The ambi- 
tion of creating a Canadian Federation inspired the thoughts 
of her statesmen and was based upon solid reason. What- 
ever the future had in store for her, she was determined to 
face it as one Great Dominion — stretching from the Atlantic 
to the Pacific, a united people, a mighty nation. 



CHAPTER XVI 

THE FORMATION OF THE DOMINION 

When the Convention met at Quebec in 1864 it comprised 
thirty-three delegates, amongst whom was Sir John *>»• 
Macdonald, afterwards to be the first Premier of Canada ; 

Sir George Etienne Cartier, one of the ablest of the French- 
Cariadians, a namesake of that Jacques Cartier who, sailing 
from St. Malo in Brittany, voyaged up the St. Lawrence, 
giving France the right to claim Quebec by discovery ; 

Sir Alexander Galt ; D’Arcy McGee, a brilliant Irishman 
identified with the Young Ireland Movement, who, fleeing 
from Ireland in 1848 to the United States and thence to 
Canada, became a loyal Canadian in 1857 ; the advocate of 
a Union in Canada which he had opposed in Ireland, he 
was subsequently murdered by the order of a secret society ; 

Sir Oliver Mowat, afterwards Prime Minister of Ontario ; 

Sir Hector Langevin, and others, including Sir Etienne 
Paschal Tach6, Chairman of the Convention, who gave 
utterance to that supreme saying of French-Canadian 
loyalty, “ that the last gun to be fired for British supremacy , - . 
in America would be fired by a French-Canadian.” 

From Nova Scotia came Sir Charles Tupper, Mr. Archibald, 

Mr. Henry, and two others. New Brunswick sent seven 
delegates, who were drawn from both political sides of the 
House ; Prince Edward Island, seven also ; whilst New- 
foundland was represented by the Speaker of the House, 
and by Mr. Ambrose Shea, who afterwards became Governor 
of the Bahamas. 

Statesmanship, literature, and law were all represented, 
for Canada sent of her wisest and best. 

The Convention sat in sessions for eighteen days, with 
cfosed doors. It left no official record of its deliberations. 

A number of documents, however, edited by Mr. Joseph 
Pope, were published in 1895. Mr. Pope was the biographer 
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of Sir John Macdonald, as the literary executor of this great* 
statesman he obtained possession of a large collection of 
papers relating to the Confederation negotiations of 1864-67. 

It had been the intention of the Conference to have 
preserved a complete record of its proceedings. The record 
of discussions which now would have been invaluable only 
consists of deficient and fragmentary notes ; and Mr. Pope 
had to rely on those taken by Lieutenant-Colonel Bernard, 
the Secretary of the Conference. 

,.-The ' first ^resolution which was put and unanimously 
carried was that “the best interests and present and future 
prosperity of British North America will be promoted by a 
Federal Union under the Crown of Great Britain, provided 
that such Union can be effected on principles just to the , 
several Provinces.” 

The second Resolution, which was also unanimously 
carried, was “ that in the Federation of the British-North 
American Provinces the system of government best adapted 
under existing circumstances to protect the diversified 
interests of the several Provinces and secure efficiency, 
harmony, and permanency in the working of the Union, 
would be a General Government charged with matters of 
common interest to the whole country ; and a Local 
Government for each of the Canadas and the Maritime 
Provinces charged with the control of local matters in «their 
respective sections, provision being made for the admission 
into the Union, on equitable terms, of the North-West 
Territory, British Columbia, and .Vancouver.” 

In voting on the resolutions, the delegates voted by 
Provinces ; however many the number of delegates present 
from a Province the Province registered but one vote — 
Canada, with its Upper and Lower Province, counted as two. 

The resolution as to the model on which the Constitution 
should be built was not unanimously carried. 

An amendment, which became a substantive resolution, 
received the support of four votes to two. Its terms 
were, “ that in framing a Constitution for the General 
Government, the Conference, with a view to the perpetuation 
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*of our connection with the Mottypr Country and to the Perpetuation 
promotion of the best interests of the people of these 
Provinces, desires to follow the model of the British Couotr)r * 
Constitution so far as our circumstances will permit." 

Nova Scotia and Prince JEdward Island were dissentients. 

Their dissent, however, was not expressed against the per- 
petuation of the Canadian connection with the Mother 
Country, but because the delegates from these Provinces 
thought it not judicious to fetter their actions by the passage 
of a resolution of a simple declaratory character, which 
might embarrass their action in the selection of the best 
means for providing for the general and local government 
of the country. 

* All the delegates were animated witty a desire to found 
a Federal Constitution that should embody the principles of 
the Constitution of the United Kingdom, with a view to the 
perpetuation of the connection with the Mother Country. 

They rejected the idea of reserving the residuum of power Rejection 
to the Provinces ; they equally rejected the idea of a mere \L$!£ the 
legislative Union. In the opening remarks of Sir John the 

Macdonald, of which a fragment only is recorded, he said — rovlnce# - 

“ The various States of the adjoining Republic had sir John 
always acted as separate Sovereignties. The New England JJ^h nald>s 
States, New York State, and the Southern States had no 
sympathies in common. They were thirteen individual 
sovereignties, quite distinct the one from the other. The 
primary error at the formation of these ^constitutions was 
that each State reserved to itself all Sovereign rights, save 
the small portions delegated. We must reverse the process 
by strengthening the General Government and conferring 
on the Provincial bodies, only such powers as may be 
required for local purposes. All sectional prejudices and 
interests can be legislated for by local legislatures. Thus 
we shall have a strong and lasting Government under which 
we can work out constitutional liberty as opposed to demo- 
cracy, and be able to protect the minority by having a i 
powerful central Government. Great caution, however, is 
necessary. The people of every section must feel that they j 

13— (2125) 
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are protected, and by no, overstraining of central authority* 
should such guarantees be over-ridden. Our Constitution 
must be based on an Act of the Imperial Parliament, and 
any question as to over-riding sectional matters determined 
by : ‘Is it legal or not ? ’ The .judicial tribunals of Great 
Britain would settle any such difficulties should they occur. 

" As regards the constitution of our Legislatures, in 
order to have no local jealousies and all things conciliatory, 
there should be a different system in the two Chambers. 
With the Queen as our Sovereign, we should have an Upper 
and a Lower House. In the former, the principle of equality 
should obtain. In the Lower House the basis of repre- 
sentation should be population not by universal suffrage, 
but according to the principles of the British Constitution. 
In the Upper HdCse there should be equality in numbers. 

" With respect to the mode of appointments to the Upper 
House, some of us are in favour of the elective principle. 
More are in favour of appointment by the Crown. I will 
keep my own mind open on that point, as if it were a new 
question to me altogether. While I do not admit that the 
elective principle has been a failure in Canada I think we 
had better return to the original principle, and in the words 
of Governor Simeon, endeavour to make ours an image 
and transcript of the British Constitution.” 

Quebec^ I The Convention passed seventy-two resolutions « that 
’ became famous as the Quebec Resolutions. On the basis 
of these resolutions the Constitution of the Dominion of 
Canada was subsequently established. 

The resolutions were subsequently submitted to the 
Canadian Legislature in January, 1865, and passed by large 
majorities in both Houses. 

After the session was finished, Messrs. Macdonald, 
Cartier, Galt, and Brown visited England and conferred 
with the British Ministers. Their report was laid before 
Parliament about August and September of that year. 

Whilst the Quebec resolutions met with support in the 
Canadian Legislature, difficulties grew in other quarters, 
which threatened disaster to the Federation proposals. 
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» The three Maritime Provinces originally contemplated 
only a maritime Union, and considered that their delegates 
had exceeded their authority by pledging themselves to a 
measure for a larger Union. The difficulty was of a like 
nature to that which at one time threatened to shipwreck 
the work of the framers of tfie United States’ Constitution, 
then delegates chosen to improve an existing Constitution 
had agreed to a wholly new one. In New Brunswick the 
Government’s proposals for Federation were defeated at the 
polls ; but later, on a dissolution occurring, the Federation 
. party recovered ground owing to the then Fenian threats 
of invasion. In Nova Scotia, Federation was never sub- 
mitted to the approval of the people, for fear of an adverse 
result. Prince Edward Island and Newfoundland both 
positively declined to join the Union. % 

. In 1866 a conference of delegates from the Provinces of 
Canada, New Brunswick, and Nova Scotia met at the conf««no.. 
Westminster Palace Hotel in London. The meeting was 
convened to remove certain difficulties in the financial 
arrangements as to Federation that pressed hardly upon 
the Provinces. A Bill was then drafted and introduced 
by Earl Carnarvon in the House of Lords on February 
17th, 1867. In the original draft of the Bill it is stated that 
the Provinces were called the “ Kingdom of Canada !! ” ; 
but a cjiange was made, and the term “ Dominion ” sub- 
stituted. Sir J. C. Bourinot states that he was informed by 
Sir John Macdonald that the amendment did not emanate 
from the Colonial delegates, but from the Imperial Ministry, 
one of whose members was afraid of wounding the sus- 
ceptibilities of United States statesmen. 1 On March 29th 
of the same year, the Royal Assent was given to the Act, 
which bears the title of the British North America Act. 

Subsequently, in the same year, the Imperial Parlia- Loan by 
ment passed an Act that guaranteed a loan of £3,000,000 Goveramant. 
for the construction of an inter-Colonial railway between 
Quebec and the coasts of the Maritime Provinces. The 
Queen’s Proclamation of the new Constitution was issued 

‘ Canada, 1760-1901, p. 215. 
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on May 22nd, 1867, and the first Dominion Parliament 
met on November 7th following, at Ottawa. 

Section 145 of the Constitution Act recited that the Pro- 
vinces of Canada, Nova Scotia, and New Brunswick had 
joined in a declaration that the construction of the inter- 
colonial Railway was essentiaf to the consolidation of the 
Union of British North America, and to the assent thereto 
of Nova Scotia and New Brunswick ; and had agreed that 
its cQnstruction should be immediately commenced. It 
was therefore declared to be the duty of the Government 
and Parliament of Canada to provide for the commence- 
ment, within six months after the Union, of a railway con- 
necting the river St. Lawrence with the' City of Halifax in 
Nova Scotia, and for its construction without intermission 
and its completion with all practicable speed. This great 
railway was ultimately completed on July 1st, 1876. 

Agi tation ^ Meantime, whilst the Union was yet young, an agitation 
Nov« Scotia, for its repeal had sprung up in Nova Scotia. Mr. Howe, ori- 
ginally one of the ablest supporters of the Federal movement, 
proceeded to England with an address from the Assembly 
to urge its repeal. He found the Imperial Government 
so opposed to the idea, that he abandoned the movement. 
The agitation, however, was not barren of fruits : one 
result was to obtain better financial terms for the Province 
by the addition of further allowances, estimated on increased 
amounts of debts, compared with the maximum fixed in the 
Union Act. 

Acwsiion In 1873 Prince Edward Island joined the Federation. In 
nfimd d doing so, she obtained excellent financial terms, enabling 
her to extinguish the land monopoly, which had been a 
source of trouble ever since the country had been divided 
up by lottery. 

The Constitution Act provided for the subsequent 
admission of British Columbia on the receipt of addresses 
to the Crown from both Houses of the Dominion Parlia- 
ment and from her Legislature. It also provided fot the 
admission of Rupert’s Land and the North-Western Terri- 
tory, or either of them, on such terms and conditions as 
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should be expressed in the addresses to the Crown, subject 
to the Royal approval and the terms of the Act. British 
Columbia became a member of the Union in 1871 ; she had 
had but a short existence as a province. Her history was 
as follows : The Island of Vancouver was erected as a Crown 
Colony in 1849. In 1856 her first Assembly met. In 1858 
New Caledonia was constituted a Crown Colony, uniting 
with Vancouver Island in 1866, under the designation 
of British Columbia. At the time of her accession to the 
# Union, the Province was governed by a legislature, com- 
prising heads of departments and elected members. Her 
Lieutenant-Governor was appointed by the Crown. On 
admission to the Union, she obtained Responsible Govern- 
ment. One of the strongest inducements that led her to 
join the Federation was the promise of the construction of a 
railway to connect her seaboard with the Canadian railway 
system. 

In 1869 the rights over the huge territory occupied by Rupsre. Land 
the Hudson’s Bay Company were acquired and an Act North-w«t 
was passed dealing with the Government of Rupert’s 
Land and the North-West Territory. This great acquisi- 
tion of territory led to the Red River War, in which Louis 
Riel played a prominent part. The half-breed population 
who inhabited the territory believed that the Act meant the 
confiscation of their lands. 

In 1870, after suppression of Riel’s rebellion, Manitoba was Manitoba, 
formed by an Act of the Canadian Parliament, its inhabi- 
tants thereby obtaining representation in the Parliament 
of the Dominion and in a local legislature. Manitoba was 
admitted under the authority of a statute of 1870 ; but 
a doubt having arisen as to its validity, the Imperial Par- 
liament, in 1871, passed an Act to make the Canadian Act 
valid and effectual. The North-West Territories Repre- 
sentation Act (49 Viet. c. 24), which was assented to in June, 

1886, gave two members to Assiniboia, one member to 
Alberta, and one to Saskatchewan. 

The territories now constituting the provinces of Alberta Aitwru and 
and Saskatchewan were, in 1905, erected into the provinces w “' 
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of Alberta and Saskatchewan ; the unorganised territories 
are still without representation. 

| The work of Federation, which began with the four pro- 
vinces, is now virtually concluded, and the Canada of to-day 
is one great Dominion, reaching from the Pacific to the 
Atlantic, Newfoundland alone stands aloof.1 



CHAPTER XVII 

FEATURES COMMON TO BRITISH FEDERAL CONSTITUTIONS 

In the three British Federal Constitutions there are certain command oi 
distinctive features which are more or less common to all. gjutary 
Thus there is the recognition of one Sovereign in whom the j 
supreme executive power vests. In Canada he is Com- 
mander-in-chief of the land and naval Militia, and of all 
naval and military forces. 1 In Australia, though in terms, 
the command of the naval and military forces of the Com- 
monwealth vests in the Governor-General, it only so vests * 
as the Sovereign's representative; 2 * whilst in the Union 
of South Africa the command-in-chief vests either in the^ 

King or in the Governor-General as his representative. 8 

In the United Kingdom the King's personal command The Army, 
of the Forces was given up in 1793, when the first com- united 
mander-in -chief was created ; " but by prerogative at com- Kingdom ' 
mon law, and by statute, the supreme government of all 
forces by sea and land, and of all ports and places of strength, 
belongs to the Crown.” 4 

The last time that a British Sovereign took the field 
was at Dettingen, in 1743, when George II rode in the 
firing line encouraging his troops. 

At the present time the command of the Army is vested 
in a Council in purely administrative matters, and in execu- 
tive matters in an Inspector-General, and President of 
the Selection Board, who are assisted by a staff officer 
and five inspectors. The Army Council and Inspector- 
General, with their various departments form the 
headquarters 5 staff of the Army. 6 

1 British North America Act, (1867), 30 and 31, Viet. c. 3. 

• Commonwealth of Australia Constitution Act, (1890), 63 and 64, Viet, 

c. 12, s. 68. 

* South Africa Act (1909), 9 Edw. VII, c. 9, s. 17. 

* Laws of England (title) Constitutional Law, Vol. VI, p. 418. 

* Ibid.. 


199 



200 


FEDERAL SYSTEMS 


In all military matters the Crown now acts upon the* 
advice of the Secretary of State for War who is a member 
of the Cabinet and of the Army Council, and is responsible 
to Parliament for the advice given to the Crown and to the 
Crown and Parliament for all the business of the Army 
Council. 

n» N»vy. In naval matters the Crown acts upon the advice of the 
First Lord of the Admiralty, who is a Member of the 
Cabinet^ responsible to Parliament for the advice he gives. 
The supreme command of the Navy, is delegated to the 
Commissioners for executing the office of Lord High 
Admiral of the United Kingdom of Great Britain and 
Ireland, known as the Admiralty ; the First Lord is one 
of the Commissioners. The Commissioners exercise the 
jurisdiction and powers enjoyed by the Crown at 
common law or conferred upon it by statute. When 
the Fleet is on active service its command is entrusted 
to its various admirals, vice-admirals, rear-admirals, 
and other officers holding their commissions from the 
Admiralty . 1 

taw^ffveroor- In the three Federal Constitutions, the Governor-General 
^Sents represents the King and is the chief executive officer. He 

the King. . * . 

is appointed by His Majesty s Commission, which confers 
upon him his powers, and in conjunction with his instruc- 
How :fions defines his duties. Three instruments are required 
to constitute the office : Letters patent under the Great 
Seal of the United KingdomfJ] instructions .under the Sign 
"Manual or Signet ; and the; ^Commission which appoints 
him to act according to thfc ; two previous instruments . 2 * 
The Governor-General also receives certain instructions 
from the Secretary of State on behalf of the Crown. Great 
though his powers are, a Governor-General is not a Viceroy, 
nor can it be assumed that he possesses a general Sovereign 
power 8 ; his authority is derived from his commission, 
and is confined to the powers that are expressly or impliedly 


1 Laws of England (title), Constitutional Law , Vol. VI, p. 419. 

1 Laws of England (title). Dependencies, Vol. X, p. 526. 

• Cameron v. Kyte (1835), 3 Knapp, 332, 343. 
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entrusted to him. 1 The issue letters patent is not 
an exercise of the Crown’s legislative power. 

The powers assigned to the Governor-General cover all 
the executive authority of the Crown. 

> In the three Federations he generally acts on the advice Action 
of his Council created by Statute, but he also exercises council, 
certain prerogative rights, which lawfully belong to the Functiont 
Sovereign, in regard to the summoning, proroguing, or 
dissolving of Parliament ; thus, either in person or by* 
deputy he opens Parliament. It should be noticed that 
these rights have been conferred upon him by law.) 

\ A function which calls for the exercise of his greatest . 

'care is the grant of a dissolution of Parliament. This is* 
recognised as an executive act, the ministerial responsibility I 
for which can be established. 

By the theory of Responsible Government, the Governor, Theory *• 
as the King’s representative, is generally supposed to act Piriunwnt 
upon the advice of his executive Council created by Statute ; 
but he is not bound to accept their advice in a case of f 
dissolution. To refuse a dissolution recommended by the 
Government is not an executive act, but a refusal to carry 
out an executive act. Burke considered the power “ of all 
trusts the most critical and delicate.” Its too frequent 
exercise proved a cause of trouble, particularly during the 
early»portion of the nineteenth century in Canada. 

The Governor-General is personally responsible to the 
Crown for the lawful exercise of this prerogative ; but he 
is likewise bound to take into account the welfare of the 
people, being unable to divest himself of a grave moral 
responsibility towards the Colony he is commissioned to 
govern. The constitutional discretion of the Governor 
should be invoked in respect to every case where a dis- 
solution may be advised or requested by his ministers, 
and his judgment ought not to be fettered or his discretion 
disputed by inferences drawn from previous precedents, 
when he decides that a proposed dissolution is unnecessary 
and undesirable. 

1 Musgrave v. Pulido, L.R. (1879), 5 App. Cases, 102, 111. 


* as 
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Considerations 
probably 
justifying a 
dissolution. 

% 


* 


Powers, 
authorities, 
and functions 
at establish* 
ment of 
Constitution. 


In the 
Union of 
South Africa. 


Some of the leading /considerations that may justify a 
dissolution are when a vote of no confidence is carried against 
a Government that has not already appealed to the country ; 
or a reasonable belief that an adverse vote against the 
Government was not in accordance with the opinion of 
the country, and would be reversed on a dissolution ; or 
when an existing Parliament has been elected under the 
auspices of the opponents of the Government, and where 
the majority against the Government is so small as to 
justify the' belief that a strong Government could not be 
formed by the Opposition. 

A dissolution where the term of Parliament’s duration is 
short should,, save in special circumstances, be granted only 
when it is clear that in no other way can the Government be 
carried on. 

In the three British Constitutions, all powers, authorities, 
and functions which were vested in or exerciseable by the 
Governors of Provinces, States, or Colonies, so far as they 
continued to exist at the time when the Constitutions came 
into force, are vested in the Governor-Generals ; but there 
is considerable diversity in the language used in each Con- 
stitution. The various instruments under which they are 
appointed have reference to this. Foremost among a 
Governor-General’s powers and functions is the execution 
and maintenance of the Constitution and the laws passed 
under it, which are guaranteed by the oath that the 
Governor-General is required to take . 1 

The Governor-General stands in each of these Constitu- 
tions as the representative of the Imperial element. He 
is a real link of Empire : the sign of the Union with the 
Mother Country. 

The position of the Governor as an Imperial officer is 
seen in the Constitution of the Union of South Africa, 
where he has special functions with reference to the. care 
of the native races ; where no Imperial interests are involved, 
as a rule, a Governor should follow the advice of his ministers 
except where he is entitled to exercise a legitimate discretion. 

1 As to the oath taken by the President of the United States, ante , p. 67. 
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As the Crown is the source $f all executive honour, so 
the Governor-General is partially its representative. 

He is only partially the representative, because he cannot Report 
“grant titles of honour, and his discretion in granting reprUsnt* 
precedence is followed by authoritative instructions which sovereign 

he is bound tO Obey. Honour*. 

"It is not, therefore, within the power of a Governor- 
General to approve of the issue of decorations, even for 
services rendered within his Government, if it purports in 
any way to be an award from the Crown.” 

The Governor cannot exercise the prerogative power of coinage, 
the Crown in respect of coinage ; nor can he pardon, unless Power to 
the power has been delegated to him, or unless statutory pardon ' 
authority has been conferred. This view was expressed 
by the Chief Justice of the Supreme Court of Canada. 

" By the law of the Constitution, or, in other words, by the 
common law of England, the prerogative of mercy is vested 
in the Crown, not merely as regards the territorial limits of 
the United Kingdom, but throughout the whole of His 
Majesty’s Dominions. The authority to exercise this pre- 
rogative may be delegated to Viceroys and Colonial 
Governors representing the Crown. Such delegation, what- 
ever may be the conventional usage established, on grounds 
of political expediency — a matter which has nothing to do 
with the legal question — cannot, however, in any way 
exclude the power and authority of the Crown to exercise 
the prerogative directly by pardoning an offence committed 
anywhere within the King’s Dominions. I take it to be 
the invariable practice in the case of Colonial Governors, 
to delegate to them the authority to pardon, in express 
terms, either by the Commission under the Great Seal or 
in the instructions communicated to them by the Crown. 

This being so, and this practice having prevailed, as far 
as I can discover, universally and for a long series of years, 

I should have thought that it at least implied that, in the 
opinion of the Law Officers of the Crown, an authority on 
such a point second only to that of a Judicial decision, 
the prerogative of pardoning offences was not incidental 
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to the office of a Colonial Governor ; and could only be 
executed by such an officer in the absence of legislative 
authority under powers expressly conferred by the Crown.” 1 * * * 

The question whether such a power has been conferred 
by the Constitution is a matter oifact. In Australia, the 
executive power extends to the execution and maintenance 
of the Constitution and of the laws of the Commonwealth.* 
" It would seem that under this section ” (says Mr. Harrison 
Moore 8 ) v that the Governor-General "has statutory 
authority to. pardon offenders. The . Imperial Govern- 
ment, however, appears to hold a different view, for the 
power is expressly given, with certain limitations, by 
section 8 of the Instructions.” 

In the three Constitutions the Governor-General acts on 
the advice of his executive council in capital cases except 
when the interests of the Empire or of any country or 
place beyond the jurisdiction of his Government are affected. 

In theory, the Crown conducts all the affairs of State. 
A Governor-General holds office during the pleasure of the 
Crown, although the period of service is generally confined 
to six years. 

Existence of In the three Constitutions, Responsible Government 
Govern meat, exists. The nature of this has been already explained as 
a later development of the British Constitution not coming 
into force until after the Revolution of 1688. Its intro- 
duction into the British Colonies occurred many years later, 
approximately about the middle of the nineteenth century. 
Notreoognued It has also been previously shown that this principle of 
united states, government is not recognised in the United States, where 
the Legislature cannot control the executive, but remains 
independent and the executive is not subordinate to the 
legislative power as in the three Imperial Constitutions, 
constitutions. The three Imperial Constitutions are all written Con- 
JJSition. of stitutions, enacted by the Imperial Parliament at the 

1 The Attorney -General for Canada v. The Attorney-General of the 

Province of Ontario, 23 S.C.R., pp. 468, 469, 

• Sect. 61. 

# Harrison Moore, The Commonwealth of Australia, p. 219. 
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request of the peoples of the several States concerned. It 
would have been impossible to liave created them in any 
other way. Federal Constitutions only exist because at 
some time or other either independent or dependent States, 
Provinces, or Colonies desire to form an alliance or treaty 
and to surrender or delegate some of their powers to a 
central authority. Such delegation or surrender can only 
take place by consent ; and such consent can only be given 
by the States, Provinces, and Colonies in question, or by 
their people. Therefore, all Federal Constitutions, in a ^ 
sense, partake of the nature of a pact. 

In Republics the power to enact is vested in the People t 

who, in the case of the Constitution of the United States, Republic. * 
gave their consent directly through their Conventions 
elected specially for that purpose. Where Representative 
Government is in force, representative assemblies of the 
States may be empowered by the people to pass Acts, 
vesting some of the powers they possessed in a central 
authority, but where there is any doubt as to the authority, 
the people should be directly consulted as they were in 
some of the Provinces of Canada and Natal. 

In the case of the Imperial Constitutions, the only legis- 
lative force capable of translating the desires of the people 
of various portions of the Empire for Federation into effect 
wae the Imperial Parliament, which possess supreme 
authority, since the Imperial Parliament has the power 
to confer all constitutions, and can alter or amend, or 
suspend or take them away, as it pleases. As soon as the 
Provinces of Canada, and South Africa, and the States of 
Australia signified their desire to unite, the Imperial 
Parliament was able to give effect to their wishes, by 
enacting the Dominion, the Commonwealth of Australia 
Constitution and the Union of South Africa Acts. 

* The preamble of each of the Acts clearly expresses this. Preamble*. 
The North British-Am,erica Act states : “ That the Provinces 
•of Canada, Nova Scotia, and New Brunswick have expressed 
their desire to be federally united into one Dominion under 
the Crown of the United Kingdom of Great Britain and 
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Ireland, with a Constitution similar in principle to that of 
the United Kingdom ; and that such a Union would con- 
duce to the welfare of the Provinces and promote the 
interests of the British Empire.”: 

The Australian Constitution Act states : “ That the 

people of New South Wales, Victoria, South Australia, 
Queensland and Tasmania, humbly relying on the blessings 
of Almighty God, have agreed to unite in one indissoluble 
Federal Commonwealth under the Crown of the United 
Kingdom' of Great Britain and Ireland, and under the 
Constitution hereby established.” f- 
|The South African Constitution states : " That it is 
desirable for the welfare and future progress of South 
Africa that the several British Colonies therein should be 
united under one Government, in a legislative Union, under 
the Crown of Great Britain and Ireland ; and that it is 
expedient to make provision for the Union of the Colonies 
of the Cape of Good Hope, Natal, the Transvaal, and the 
Orange River Colony on terms and conditions to which 
they have agreed to by resolution of their respective 
Parliaments ; and to define the executive, legislative and 
judicial powers to be exercised in the Government of the 
Union.” 2i 

Admission All the three Constitutions make provision for the ad- 

Of new . . * 

territories. mission of new States, provinces, or terntories to the 
Federation. 

In all the Constitutions the practice of the Imperial 
Parliament is closely followed as seen in the Governor’s 
choice of his executive Council, and generally in the practice 
of the Imperial Parliament, such as in the recommendation 

ctMstituttons mone y bdls, etc., subject to the special provisions of 
each Constitution. All three Constitutions provide for a 
jbicameral legislature, the closure or gag does not exist in 
&ny House of the legislature. 

1 None of the Federal Legislatures created under the 


1 The Commonwealth of Australia Act, 63 and 64, Viet., c. 12. 
* South Africa Act of Edw. VII, Ch. 9. 
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Constitution Acts are delegates, or agents acting under 
a mandate from the Imperial Parliament. Within the 
limits which circumscribe their powers, they have, and 
were intended to have, plenary powers of legislation 
as large and of the same nature as those of the Imperial 
Parliament itself. 

The three Constitutions, however, are all legislative Legautive 

enactments. 

enactments, and must be construed by the same 
methods of construction and exposition applied to other 
statutes of a similar character, such as, say. Constitutional 
Charters. 

“ Remembering,” said a Canadian judge, “ that a con- how 
stitution of Government does not and cannot, from its n erpre 
nature, depend in any great degree upon mere verbal 
criticism, or upon the import of single words, and that 
while we may well resort to the meaning of single words to 
assist our enquiries, we should never forget that it is an 
instrument of government we are to construe ; and, as has 
been already stated, that must be the truest exposition 
which best harmonises with its design, its objects, and its 
general structure.” 1 

" If the text of a Constitution is explicit,” said Lord 
Lorebum, “ the text is conclusive alike in what it directs 
and what it forbids. When the text is ambiguous, as, for 
example, when the words establishing two mutually exclu- 
sive jurisdictions are wide enough to bring a particular 
power within either, recourse must be had to the context 
and scheme of the Act. Again, if the text says nothing 
expressly, then it is not to be presumed that the Constitu- 
tion withholds the power altogether. On the contrary, it 
is to be taken for granted that the power is bestowed in 
some quarter, unless it be extraneous to the statute itself 
(as, for example, a power to make laws for some part of 
His Majesty’s Dominions outside of Canada), or otherwise 
clearly repugnant to its sense. For whatever belongs 

• 

1 Henry, J., in City of Fredericton v. Queen citing. Vattel, Book II, 
c. 17, sects. 285, 286, quoted Lefroy, Legislative Power in Canada , 
p. 29. 
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to self-government in Canada belongs either to the Dominion 1 ’ 
or to the Provinces within the limits of the British North 
America Act .” 1 

charter* None of the three Constitutions contain charters of 

oi rifhts. 

individual rights, securing guarantees of personal liberty, 
such as are found in the Constitution of the United States 
with its Amendments. Hamilton, in his time, had thought 
them unnecessary. * In the three Federal Constitutions 
such charters would be unnecessary, since the citizen of 
each portion of the State comprised in the Federation 
retains the rights, privileges, and immunities that he 
formerly possessed as a citizen of his State at the time of 
Federation, except in so far as they may' have been altered 
by any subsequent Imperial or Colonial legislation. His 
rights, in the main, are those of a British citizen ; for when 
a British subject settles in an unoccupied country he carries 
with him the laws, privileges, and immunities of his native 
land, suitable to his own situation and the condition of 
the colony in which he settles . 3 But where territories are 
acquired by conquest ; and where existing laws are found, 
he accepts them, and such laws remain unaltered until he 
alters them . 4 Thus the French laws in Canada , 6 and the 
Roman-Dutch 6 laws in South Africa, continue , 7 except 
\ so far as they have been subsequently modified. 
r«w* * To this statement there is only one exception : Laws 
fundamental which are contrary to the fundamental principles of the 
» British Constitution cease at the moment of conquest. 
No law in existence can justify torture ? or perpetuate 
slavery ? What President Lincoln effected during the 
War of Secession by proclamation as the armies of the 
Union advanced through the slave-owning States, is at once 
accomplished by British occupation. Where the Union 

1 Attorney-General for Ontario v. Attorney-General for Canada, 1912, 
A.C. 571, 583, 584. 

Ante, p. 132. 

The Lauderdale Peerage, L.R. 10, App. Cas., p. 744. 

Campbell v. Hall, 20 State Trials , col. 323. 

Nye v . Macdonald, L.R. 3, P.C., 331. 

Denyssen t>. Mostert, L.R. 4, P.C., 236. 

Fabrigas v. Mostyn, 1 Cowp., 161, 20 State Trials, col. 181. 
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Jack flies, the weapons of tortus rust, and the slave 
stands a free man in the light of day. 

Each of the three Constitutions contains the well-known of 
triple division of powers, which is the characterising dis- power*, 
tinction of a Federal system ; but in no case is the distinction 
scf sharply marked as in the case of the United States, 
because in all the theory of Responsible Government, 
adopted from Great Britain, renders the Executive power 
dependent upon the legislative. Consequently, the adminis- 
tration must either work in harmony with it or be changed. 

' A right which all the Constitutions confer is that of an th<r 

appeal to the Judicial Committee of the Privy Council. c!!m£jttee. 
The extent of the right in federal matters differs in the three 
Constitutions. Whilst Canada has largely sought an inter- 
pretation of her constitution from the Motherland, Aus- 
tralia has claimed to be her own interpreter ; in Australia 
no appeal lies to the King in Council from a decision of 
the High Court upon any question howsoever arising 
as to the limits of the constitutional powers of the Common- 
wealth and those of any State or States or as to the limits 
inter se of the constitutional powers of any two or more 
States, unless a certificate of leave to appeal is granted by 
the High Court of Australia. 

The South African Constitution does not expressly 
exclucfc the prerogative right of appeal by the grant of 
special leave, by the King in Council, but allows legislation 
to 1 mit the right ; but any Bill limiting the royal prerogative 
must be reserved. 

; All the Constitutions are subject to the Colonial Laws colonial Laws. 
Validity Act. The origin of this Act is interesting. When VaHdity AcU * 
the Plantations were established in America by the grant 
of governing powers given them, they were not empowered 
to pass laws expressly repugnant to the laws of England. 

In the time of William III (1696), when the British: 
Parliament began to legislate for them, it enacted that all 
laws, bye-laws, usages, and customs in practice in any of 
the American Plantations which were repugnant to any 
law, made or to be made in the Kingdom so far as such law 

14— (2125) 
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Powers as to 
treaties. 


The old rule. 


V 

should relate to and mention the Plantations, should be 
null and void. This statute ultimately led the State 
Courts of the United States to exercise a jurisdiction to 
Control, and declare void State statutes — a jurisdiction 
which was subsequently exercised by the Supreme Court 
under the constitution of 1789. An attempt on the part 
of a judge in South Australia to examine into the validity of 
South Australian legislation led to the passing of this Act 
(1865), which declares that any Colonial la\y repugnant 
to an Act of the Imperial Parliament extending to the 
Colony to which such law may relate or repugnant to any 
order or regulation made under such Act, or having in the 
Colony thg force and effect of such Act, shall be read subject 
to such Act, order, or regulation, and shall, to the extent of 
such repugnancy, and not otherwise, be void ; but no 
Colonial law was void solely because it was repugnant to 
the law of England, unless also repugnant to some such Act 
of Parliament, order, or regulation. 

A power which has been slowly conceded by the Imperial 
Government is the power to make commercial treaties, 
although the Parliament and Government of Canada, 
had all powers necessary or proper for performing the 
obligations of Canada or of any of its provinces as part of 
the British Empire towards foreign countries arising under 
treaties between the Empire and such foreign countries. 
But no express power was conferred by the Dominion Act 
to make commercial treaties with foreign powers. 

The old rule of the Imperial Government was that all 
negotiations of treaties with foreign powers must be con- 
ducted by ambassadors accredited by the Crown and 
responsible to the British Parliament. The Canadian 
Government, as well as the Australian Government, pressed, 
in the early seventies, for the right to active participation 
in the conduct of negotiations which related to commercial 
matters in which they were, perhaps, vitally concerned. 

In 1871 Sir John Macdonald, the Premier of Canada, 
was successful in his demand, and he was appointed one 
of the plenipotentiaries to watch and represent the interests 
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of Canada in negotiations with the Upited States, in reference 
to trade, commerce, and fisheries. 

In 1874 Senator George Brown, of Canada, was per- 
mitted to be associated with the British Minister at 
Washington in his negotiations for a treaty to promote 
reciprocal trade between the United States and Canada ; 
but subject to the understanding that he must not act 
independently, and that propositions made by the Govern- 
ment of Canada should be previously submitted to the 
Secretary of State for the Colonies. 

In 1879 Sir A. Galt, representing the Canadian Govern- 
ment, shared in the negotiations for improved commercial 
intercourse between Canada, France, and Spain. 

In 1888 Sir Charles Tupper, as High Commissioner, was 
allowed to act as co-plenipotentiary with the British 
Ambassador in Spain and the United States. 1 

In 1893 Sir Charles Tupper negotiated a treaty with 
France, and signed it along with the King’s representatives. 

In 1907 Mr. Fielding and Mr. Brodeur negotiated a 
treaty with France on behalf of Canada, which received 
the approval of the Imperial Government. 

The modem rule may be now stated that the King’s 
Minister in the foreign Court concerned should be a pleni- 
potentiary for the purpose of signing the treaty, and that 
the whole negotiation should be carried on under the 
supervision and with the approval of His Majesty’s 
Government. 2 

The reason is that any foreign State would apply to the 
Imperial Government in case of any questions arising under 
the agreement. To give the Colonies power of negotiating 
treaties for themselves without reference to the Imperial 
Government would be to give them an international status 
as separate and sovereign States ; and would be equiva- 
lent to breaking up the Empire into a number of inde- 
pendent States, a result injurious equally to the Colonies 

1 Quick and Garran, Annotated Constitutions of the Australian 
Commonwealth , pp. 634-635. 

1 Keith's Responsible Government in the Dominions , Vol. Ill, 1116. 
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and the Mother Country, and one that would be desired 
by neither party. 

If an agreement for a treaty is arrived at, it would 
require the approval by the Imperial Government and also 
of the Colonial Government* and Legislature, if it 
involved legislative action before the ratification could take 
place. 1 

It is settled law that the provisions of an Imperial treaty 
will pot over-ride an Imperial Act ; “ but/' says Mr. 
Lefroy, writing of the treaties of Cajiada, “ it is difficult to 
understand how an ‘act of the Dominion Parliament or of 
a provincial legislature can be void and unconstitutional 
merely because in conflict with an Imperial treaty, unless, 
of course, such treaty has been confirmed by Imperial 
statute. Such an Act would no doubt call for the exercise 
of the veto power ; but if within their spheres these legis- 
latures are as sovereign as the Imperial Parliament itself, 
it may well be asked how can such a conflict render their 
Act void/' 8 

Professor Dicey states the old rule that Imperial treaties 
legally bind the Colonies ; he also observes that the legislature 
of a self-governing Colony is free to determine whether or 
not to pass laws necessary for giving effect to a treaty 
entered into between the Imperial Government and a 
foreign power. The modem rule is that the Colonies a?e not 
bound unless expressly stated. 

Peaoc and None of the Imperial Federations possess the power to 
declare peace or war, although entitled at any time to take 
steps to repel invasion. 

Future At the Imperial Conference of 1911 it was resolved that 

consultation ■ L 

of Dominions the Dominions should be afforded an opportunity of con- 

on instructions r 1 

to Hague sulfation when framing the instructions to be given to 
British delegates at future meetings of the Hague Con- 
ference ; and that Conventions affecting the Dominions, 
provisionally assented to at that Conference, should be 
circulated among the Dominion Governments for their 

1 Ibid., 1117, quoting Lord Ripon's Despatch, 1894. 

* Lefroy’s Legislative Power in Canada, p. 255. 
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consideration ; and that a similar procedure, when time 
and opportunity, and the subject-matter passed, should, 
as far as possible, be used when preparing instructions for 
the negotiation of other international agreements affecting 
the Dominions. 



CHAPTER XVIII 

THE DOMINION kxECUTIVE 

Tta^GoYernor- The general position of the Governor-General of an Imperial 
Federation, as the representative of the Crown, is dealt with 
’ , elsewhere, 1 and only those matters peculiar to his office in 

Canada are referred to. 

'AbMDo* of* In the absence of the Governor-General of Canada, or in 
case of his death, incapacity, or removal, his powers vest 
in a Lieutepant-Govemor or administrator appointed by 
the King under his royal sign manual. If no such appoint- 
ment be made, the Lieutenant-Governorship will devolve 
upon the senior officer in command of the Imperial troops 
in the Dominion. 

The Governor-General receives a salary of £10,000 a year. 
Privr counou. In most matters, in accordance with the theory of 
Responsible Government, the Governor-General must act 
with the aid and advice of his Council, which is styled the 
King’s Privy Council for Canada. The Council is com- 
posed of persons chosen and summoned by the Governor- 
General and sworn in as Privy Councillors. Its members 
are from time to time removable by the Govemor-Gen i eral. 
rtet tacu on Though the name of Privy Council was adopted from that 
FWgrXcmncu body of the same title in England, its functions are different, 
since the latter has long ceased to have the direction of 
public affairs in the United Kingdom ; though it has still 
an existence as an honorary body, limited in numbers, 
only liable to be convened on special occasions, and only 
in theory an assembly of State advisers. 
c«Mnet Since the Revolution of 1688, the practical discharge of 

the functions of the British Government has been entrusted 
to a Cabinet Council, which technically is nothing more 
than a committee of the Privy Council. The tetm 
“ Ministry ” in England includes all the Ministers of the 
Ante , Ch. xvii. 
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fcrown. Of these, a smaller number constitute the inner 
Council, known as the Cabinet. 1 * 

In Canada the term “ Ministry/' or “Cabinet,” isMinktryor 
indifferently applied to all the Ministers and members of the indifferently 
Privy Council, who are called upon by the Governor-General Canada, 
to advise him in the Government of the country. 

The Ministry, in accordance with the practice in theMinktry 
Imperial Parliament, must possess seats in Parliament, and 
the majority must be members of the House of Commons. 

The use of the title " Privy Council ** seems to have been Titic^ ^ 
peculiar to the North American Continent. Canada pos-SSth 
sessed a Privy Council in 1776. 2 About the same time, 

Virginia and South Carolina, by their Constitutions, after 
the declaration of American Independence, established 
Privy Councils. 

In Virginia the Privy Council was chosen by a ballot of 
both Houses, either from their own members or from the 
people at large, to assist in the administration of justice. 

Notwithstanding the severance of the ties that bound 
them to the Mother Country, it is strange to find how 
closely many of the United States still clung to the old 
names and institutions of England, many of which had 
been subjects of strongest animadversion prior to the 
rebellion, so powerful are ties of national sentiment, one of 
thewstrongest and most enduring of all ties. Seventy years 
after the War of Independence, Lowell mentions people 
who still talked of England as “ home,” in the same way as 
Canadians and Australians will in the present day. 

On the establishment of the Dominion Government in iwnciai 
1867, the claims of the different provinces to representation r^wnutkm 
in the first Cabinet then formed were carefully considered. 

Ontario was awarded five ministers ; Quebec, four, one a 
representative of the English section of the community ; 

Nova Scotia, two ; and New Brunswick, two. 

The Cabinet at that time consisted of the following cabinet in 
Ministers : A Minister of Justice and Attorney-General, 

1 Cf. Executive in the United States, ante, p. 71. 

* A nte, p. 1,5. 
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Assent to 
Bills. 


Minister of Militia, Minister of Customs, Minister of Finance, 
Minister of Public Works, Minister of Inland Revenue, 
Minister of Marine and Fisheries, Postmaster-General, 
Minister of Agriculture, Secretary of State for Canada, 
Receiver-General, Secretary of < State for the Provinces, 
President of the Privy Council. 

In 1873 the number of the Ministry was increased to 
fourteen, two of whom were without portfolios; subse- 
quently the Cabinet was reduced to thirteen. The office 
of Secretary of State for the Provinces was abolished and 
replaced by a department of the Interior. 

In 1879 the office of Receiver-General was done away 
with, and. the departmental duties taken over by the 
Minister of Finance. Changes have been made from time 
to time to suit the requirements of the Dominion. Recently 
a Minister for External Affairs has been appointed. 

The British North America Act vested in the Governor- 
General all the powers, authorities, and functions that had 
been vested in or exercised by the Governors or Lieutenant- 
Governors of Upper Canada, Lower Canada, Nova Scotia, 
and New Brunswick, whether conferred by Imperial 
legislation or by the legislatures of any of the four provinces, 
so far as they were not inconsistent with the Act, subject, 
however, to the right of the Dominion Parliament to repeal 
any of them, except such as had been constituted by Imperial 
legislation. 

The Governor-General's power to summon, prorogue, and 
dissolve Parliament are dealt with elsewhere. 1 

The Governor-General assents to all Bills at the end of 
a session, when he attends to prorogue Parliament ; but 
in cases of emergency a Bill may receive the Royal Assent 
at once. The Dominion Act provided that the Governor- 
General should declare according to his discretion ; but 
subject to the provisions of the Act and to the Royal 
instructions either that he assented thereto in the King's 
name, or that he withheld the King's assent, or that be 
reserved the Bill for the signification of the King's pleasure. 

1 Ante , p. 201 . 
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On assent being given to a Bill in the King’s name, a Proowiurt 
copy is sent to one of the King's principal Secretaries of 
State ; if the Act be disallowed within two years of the 
receipt of the copy by the King in Council, on the Governor- 
General signifying its disallowance by speech or message 
to each House of Parliament, or by Proclamation, it is 
annulled from and after the day of such signification. 

A Bill reserved for the signification of the King's pleasure Reservation 
possesses no force unless and until within two years from 
the day of its presentation to the Governor-General for the 
King's assent the Governor-General signifies, by speech or 
message to each House of Parliament, that it has received 
the assent of the King in Council. 

Since 1878 no Bills have been reserved for the Royal Alteration in 
instructions, and the Royal instructions have been amended 1878. 
in material particulars. It is now generally understood that 
the reserved power of disallowance which the King in 
Council possesses is sufficient for all possible purposes. 

The change in the Royal instructions coincided with the 
appointment of the Marquis of Lome as Governor-General, 
and marks the time when the Imperial authorities recognised 
that a great Dominion like Canada could not be bound by 
instructions which were suitable to a small colony. 

The appointment and removal of the Lieutenant- Appointment^ 
Go^mors of the Provinces is made by the Governor- Governor*. 
General by instrument under the Great Seal of Canada, 
at the instance of the Executive Government of the 
Dominion. The act of the Governor-General is, however, 
the act of the Crown, since the Executive Government 
of the Provinces is vested in the King. Consequently, 
a Lieutenant-Governor, when appointed, is as much the 
representative of His Majesty for all purposes of provincial 
legislation as the Governor-General is for all purposes of 
Dominion Government. 

The letters patent appointing the Governor-General 
entitle him to appoint all such Judges, Commissioners and 
Justices of the Peace as might be lawfully appointed by the 
Crown. 
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v«° The Governor-General in Council possesses the power to' 

veto provincial Acts of Parliament ; but m doing so he is 
executing an executive act which is one of political control, 
set in motion in the interests of the nation, and not a mere 
power to restrain illegal stretches of jurisdiction, a function 
which belongs not to a Government but to a court of law. 1 

“ As it was considered of importance,” says Sir J. C. 
Bourinot, “ that the course of local legislation should be 
interfered with as little as possible, and the power of dis- 
allowance exercised with great caution, and only in cases 
where the law and' general interests of the Dominion 
imperatively demanded it, the Minister of Justice, in 1868, 
laid down .certain principles of procedure' which have been 
generally followed up to the present time. On the receipt of 
Acts passed in any province, they are immediately referred 
to the Minister of Justice. He thereupon reports those Acts 
which he considers free from objection of any kind, and if 
his report is approved by the Governor in Council, such 
approval is forthwith communicated to the Provincial 
Government. He also makes separate reports on those 
Acts which he may consider — 

“ (1) as being altogether illegal or unconstitutional ; 

" (2) as illegal or unconstitutional in part ; 

" (3) as cases of concurrent jurisdiction clashing with, 
the legislation of the general Parliament ; t 

" (4) as affecting the interests of the Dominion 
generally. 

" It has also been the practice, in the case of measures only 
partially defective, not to disallow the Act in the first 
instance ; but if the general interest permit such a course, 
to give the Local Government an opportunity of considering 
the objections to such legislation and of remedying its 
defects.” 

rtiiifinuiMiiin When a Provincial Act is disallowed, it must be totally 
disallowed. If it is clearly within the competency of a 
legislature passing it, and is not in conflict with Imperial 


1 Lefroy’s Legislative Power in Canada , p. 197. 
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or Dominion policy or interests, it is left to its operations, 
although open to objection as unjust or otherwise contrary 
to sound principles of legislation . 1 If it is of doubtful 
constitutional validity, it is left to be tested by those 
interested in doing so throjigh the medium of the law courts. 

One out of many instances of an exercise of the veto inst«n« of 
power may be noticed. The Legislature of British Columbia 
passed an Act to prevent Chinese immigration. The 
Act was disallowed not on broad Imperial grounds, but 
because it interfered with the Dominion’s power to regu- 
late trade and commerce. The case was found to be of 
such a nature that the ordinary tribunals were unable to 
afford an adequate remedy . 2 

" The powers of the legislatures and governments of 
Canada have been partitioned by a supreme authority, 
which has given to the Dominion organisation not only all 
unassigned powers not purely of a private or local nature, 
but also specially the power to control absolutely by dis- 
allowance the legislation of the Province. In the United 
States, the Central Government holds its authority from 
the States, and has no power over the States’ legislation, 
other than it may acquire through the Supreme Court.” * 

During the debates in the Parliament of Canada, prior importance 
to Federation, the importance of the veto power was to veto during 

„ , i . Federation 

generally dwelt on. Debates. 

Sir John Rose said : “ The other point which commends 
itself so strongly to my mind is this, that there is a veto 
power on the part of the general Government over all the 
legislation of the local Parliaments ; that was a funda- 
mental element which the wisest statesmen engaged in 
framing the Constitution saw ; that if it was not engrafted 
in it, must necessarily lead to the destruction of the Con- 
stitution. I believe this power of negative, this power of 
veto, is the best protection and safeguard of the system ; 

• 1 Lefroy, Legislative Power in Canada. Bourinot, Parliamentary Practice 
and Procedure, pp. 81-82. 

1 British Columbia Sess. Papers, 1885, p. 464. 

* Angier v. The Queen Insurance Co., 22 L.C.J., pp. 309-310. 
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and if it had not been provided, I would have felt it very 
difficult to reconcile it to my sense of duty to vote for the 
resolutions.” 1 

The object of the veto power was to support Federal 
unity by preserving the minorities in different parts of the 
confederated provinces from oppression at the hands of 
majorities. - 

Writing of the veto power, such a careful and accurate 
observer as Sir J . C. Bourinot states 2 that “ perhaps no power 
conferred upon the general Government is regarded with 
greater jealousy and ‘ restlessness than this power of dis- 
allowing provincial enactments ; so far, this power has been 
exercised in very few cases. Out of the large number of 
Acts passed "since Confederation by the legislatures of the 
Provinces, over 6,000 Acts have been passed from 1867 to 
1882 inclusive ; but only thirty-one altogether have been 
disallowed. The fact goes to show that the power has 
been exercised, on the whole, with caution and deliberation. 
A review, however, of the very voluminous papers relating 
to this question proves that, whilst but few Acts have been 
disallowed, the legislation has been considered partially 
objectionable in many cases by the law officers of the 
Dominion ; but in such cases, generally every opportunity 
has been given to the Local Government to remove the 
objections pointed out by the Minister of Justice.” 

Since 1884 there have been some changes of policy from 
time to time on the part of the Dominion Government with 
reference to the exercise of the veto power. During Sir 
John Macdonald's ministry there was an active interference 
with Provincial Laws. In 1887 an Inter-provincial confer- 
ence demanded the abolition of the Dominion Veto Power. 
It may be observed that no consent or acquiescence in the 
Law by non-exercise of the veto power or otherwise can 
render valid an act otherwise ultra vires and unconstitutional 
under the British North America Act, and such an act could 
be challenged in the Courts. The veto power, however, is 


1 Debates on Federation, p. 404. 
* Bourinot, pp. 77-78. 
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not so extensive as that possessed* by the Federal Courts of 
the United States since there is nothing to prevent the 
Provinces passing laws impairing the obligation of contracts 
as there is in the United States. 

The veto power was no .doubt adopted from the practice origin ot. 
of the Privy Council in the United Kingdom of disallowing 
acts of Colonial Legislatures on the advice of the Colonial 
Secretary. It may be interesting to notice some of the 
attempts that have been made in the past to restrain 
legislation considered on various grounds as objectionable. 

The attempt was sometimes made by requiring subordin- Hutoricai 
ate Parliaments to submit their legislative proposals to the p^£?«° f 
Royal Authority. Poyning’s Act of 1494 in this way 
regulated Irish legislation from the reign of Henry VII till 
1783. 

Under this Act, all proposed Irish Bills were required to 
be submitted to the Privy Council for their consent and 
approval to be certified under the Great Seal of England, 
the Privy Council occupying a somewhat similar position 
to the Irish Parliament that the Scottish Lords of Articles 
did to the Scottish Parliament. 

The famous fundamental Constitution of Carolina, drawn The 
up by the celebrated philosopher, John Locke, in 1669, in con*ntutkm 
conjunction with Lord Ashley (afterwards Earl Shaftesbury), 
contained almost identical provisions, and was no doubt 
copied from the Irish precedent. 

During the reign of Richard II, when the Royal pre- overriding 
rogative assumed absolutism, the King sought to over- ordinance*, 
ride Parliamentary legislation in another way by using his 
powers in Council, by passing or overriding ordinances. 

“ What is the use,” asks a contemporary, “ of statutes 
made in Parliament ? They have no effect. The King 
and his Privy Council habitually alter and efface what has 
been previously established in Parliament, not merely by 
the community, but even by the nobility.” 1 

• In later times, some of the States of America, after the united sute». 

1 Walsingham II, 48. Stubb's Constitutional History, Vol. II, 292, 
cited Maitland's Constitutional History of England, 187-188. 
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Declaration of Independence, devised Constitutions to 
check legislation contrary to the spirit of the Constitution. 
New York provided a Council to prevent laws being passed 
inconsistent with the spirit of her Constitution. The 
veto power of the Council was like that possessed by the 
President of the United States — no more than a qualified 
veto. The Governor, Chancellor, and Judges of the State 
Supreme Court constituted a Council to revise all Bills 
when they had passed the Senate and Assembly, but before 
they became law. Should any bill appear improper to a 
majority of the Council, it was returned with the objections 
of the Council, in writing, to the House in which it originated. 
If both Houses, after considering the objections separately 
again, passed them by a two-thirds majority, the bill 
became law, the Council’s objections notwithstanding. 

In estimating the value of a political veto, it may be 
regarded from two points of view, first, in its application 
to a country possessing Colonies with subordinate legisla- 
tures, such as is the case with the United Kingdom and her 
Colonies ; secondly, in a Federal system. The veto over 
laws of such legislatures can only be sparingly exercised, 
as the following instances show : Between 1875 and 1877 
four Bills only were not assented to which had been passed 
by the legislature of New South Wales, and in every case 
the principle embodied in the Bills has since become law. 
In Queensland, between 1860 and 1881, six Bills only were 
not assented to, and in four cases the principle con- 
tended for is now law. In South Australia, between 1860 
and 1891, six Bills were not assented to and three were 
disallowed ; in six cases the principle contended for has 
since been allowed. In Tasmania, from 1859 to 1890, 
seven Bills were not assented to, one of which was at the 
request of the Colonial Government, and one disallowed, 
in six cases out of eight the principle of the Bill has since 
become accepted. In New Zealand, between 1856 and 1883, 
eight Bills were not assented to, and two disallowed ; ifi 
four cases the principle has since been admitted. 1 
1 Returns presented to the House of Lords, Aug. 2nd, 1894. 
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From these instances it seems cjear that the veto power 
is of no great value. Its exercise is watched with jealousy, 
and subordinate legislatures justly quarrel with the exercise 
of an over-riding mastership. 

In a Federal Constitution, however, where the political strong jcro« 
veto power is exercised only in the name of the Federal system? 
Government, as it is presumably exercised for the benefit 
of the majority of the component units, it is therefore 
necessarily stronger. The reason is that the unit whose 
Act is vetoed is a part of the body exercising the 
power — thus the veto power in Canada is capable of 
exercise with more safety, but even then it is regarded with 
suspicion . 1 

The framers of the United States' Constitution considered Prohibition* 
that the limitations of States’ powers were best secured United state*’ 
by prohibitions in the Constitution, and the establish- * °°‘ 

ment of a judicial tribunal to say what these were ; they 
left to the executive the task of enforcing judicial decisions. 

The same system was followed by the framers of the 
Australian Constitution. 

In the old Germanic Federation, force had often to be Force a* * 
resorted to to coerce a recalcitrant member of the g^S^ic 
F ederation. To avoid the inherent weakness of the political 
veto, the provincial powers in the South African Constitu- 
tion have been reduced to such an extent, that the 
Constitution is almost unitary . 2 

The result of leaving the interpretation of questions judicial 
to the Judiciary is to create uncertainty as to the constitutional 
validity of legislation, and this has led to the passing 9 
of Acts enabling the Executive to put hypothetical 
questions to the judges as to the constitutional soundness of 
proposed laws. 

Although the Executive in the United States possesses 
no power to obtain answers from the Supreme Court at 
Washington as to the constitutionality of proposed legisla- 
tion, some of the States possess a limited power. The 

1 Post, p. 274. 

* Post, p. 423. 
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Dominion Government is entitled to obtain, by direct 
request, answers jfrom the Supreme Court of Canada on 
questions both of law and fact. The original Supreme 
Court Act imposing this duty on the Supreme Court was 
passed in 1875 (38 Viet., c. 11). It was re-enacted in substance 
in 1886, by R.S.C., 1886, c, 135, amended in 1891 by 54 & 
55 Viet., c. 25, and again by 6 Edw. VII, c. 50, and finally 
re-enacted by R.S.C., 1906, c. 139. Most of the Provincial 
Governments have passed Acts, in similar terms, requiring 
their own 'Courts to answer questions put by them. The 
validity of the provisions contained in the Supreme Court 
Act was questioned in 1912; the Judicial Committee of the 
Privy Council then decided it was within the powers of the 
respective legislatures to impose the above duty on the 
Courts. 1 The same difficulty that was felt in Canada has 
also been experienced in Australia, where Commonwealth 
Acts have been declared ultra vires by the High Court. 
Australia has recently passed an Act on the lines of the 
Dominion Act. 2 

coupon' The Priv y Council in England are bound, as Privy 

dutic*. Councillors, to advise the Crown when called upon, and so 
is the Judicial Committee, although the procedure is used 
from time to time, though rarely, and with a careful regard 
to the nature of the reference. 

summing The House of Lords has a right, when exercising its 
judicial functions as the highest Court of Appeal from the 
Courts of the United Kingdom, to summon the judges and 
to ask of them such questions as it may think necessary 
for the determination of a particular case. There is also 
authority for saying that the House of Lords possesses, in 
its legislative capacity, a right to ask the judges what the 
law is, in order to better inform itself how, if at all, the 
law should be altered. The claim rests upon the unwritten 
law of the Constitution. 

Disuse of The last instance of the Crown's request to the judges 
to inform them as to the state of law occurred in 1760, 

1 The Attorney-General for the Province of Ontario and another, and 
the Attorney-General for the Dominion of Canada and another, 1912, A.C. 

* Post , p. 334. 
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* when Lord Mansfield, on behalf t of His Majesty’s judges, 
did furnish an answer, though with infinite reluctance, as 
to the Crown’s right to summon Lord George Sackville 
before a court-martial. Whether the judges could be now 
compelled to do so, or whether the practice has not fallen 
into desuetude are moot points . 1 

' Ibid. 


*3— <*i*5> 
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The legislative power of Canada was conferred by the 
British North America Act of 1867 in the following terms : 
“ There shall be one Parliament for Canada, consisting of 
the Queen, the Upper House (styled the Senate), and the 
House of Commons/ * 

The duration of the Parliament was fixed at five years, 
unless a ' sooner dissolution took place. Its privileges, 
immunities, and powers to be held, enjoyed, and exercised 
by both Houses, and by their members, were to be such as 
it might declare from time to time ; but they were never 
to exceed those which, in 1867, were held, enjoyed, and 
exercised by the Imperial Parliament and its members. 

In 1875, in consequence of doubts as to the legality of 
an Act of the Dominion which had conferred powers upon 
Committees of the Senate to examine witnesses on oath and 
a subsequent Act which had given similar powers to both 
Houses, an Imperial Act was passed 1 which defined the 
privileges, immunities and powers of both of the Canadian 
Houses to be such as might be defined by the Parliament 
of Canada, but they were not to exceed those possessed 
by the House of Commons in England, at the time when any 
Canadian Act might be passed. 

The Speaker claims these privileges at the commence- 
ment of every new Parliament. The personal privileges of 
members include their protection during attendance and 
freedom from intimidation, freedom from arrest and 
imprisonment on civil process for forty days before and 
after the meeting of Parliament, and freedom of speech. 
By the privilege of Parliament its members are assured 
from assault, menace, or insult on their way to and fr«m 
the House, on account of their behaviour in Parliament. 


1 38 and 39 Viet., c. 38. 
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Parliament enforces its privileges »by punishing by com- contempt}, 
mitment for contempts of the privileges of the House, 
according to their character, in extreme cases, by 
imprisonment. 

The powers and privileges of Colonial Assemblies in General 
respect of the punishment of contempts have frequently £oiooui° f 
been discussed by the Judicial Committee of the Privy with regard to. 
Council. The rule to be deduced from the decisions seems 
to be that where a Colony has been permitted to carry over 
to the Colony the privileges, immunities, and powers of the 
•House* of Commons, and has, in terms, carried over all the 
privileges and powers exercised by the House of Commons 
at the date of the statute, the Colonial Assembly possesses 
all privileges and powers of the House of Commons con- 
nected with contempts, amongst others, the privilege and 
power of committing for contempt ; of judging itself of 
what is contempt ; and of committing for contempt by 
warrant, stating generally that a contempt has taken place. 1 

In the case of Harnett v. Crick, 2 * under the New South The oue-of 
Wales Constitution Act of 1902, where the Legislative Council crkk® 9 '* 
and Legislative Assembly possessed the power to make 
standing orders and to regulate the orderly conduct of their 
meetings, the plaintiff Harnett was found guilty, by a Royal 
Commission, of misconduct in his office, and a resolu- 
tion ii* the Legislative Assembly was thereupon moved to 
consider the report of the Commission. The Speaker 
declined to proceed with the resolution as tending to pre- 
judice the plaintiff. The House passed a standing order 
that whenever it should have been ruled or decided whether 
before or after the approval of the standing order, that the 
House cannot proceed on a matter which has been initi- 
ated in the House affecting the alleged misconduct of a 
member, by reason that he might be prejudiced in a pend- 
ing criminal trial founded on such misconduct, the House 
may suspend such member till after the verdict of the jury 

1 Speaker of the Legislative Assembly v. Glass, L.R., 3 P.C., 560. 

See also in re Dill. 1864 1 Moo., P.C., N.S. 487. 

• Harnett v. Crick (1908) A.C., 470. 
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or till after further cfrder. On the standing order being 
approved by the Governor, the plaintiff was suspended by 
the House. The Judicial Committee decided that the 
passing of the standing order was within the competence 
of the House. * 

The following offences may be given as instances of 
breaches of privilege : Wilful obstruction of the business 
of the House ; wilful disobedience to particular orders of 
the House made in the exercise of its constitutional func- 
tions ; wilful disobedience to the standing rules and orders 
of the House, passed in exercise of its constitutional func- 
tions ; insults and libels on the character, conduct, and 
proceedings of the House and its members ; interference 
with officers of the House when discharging their duties. . 

The Parliament of Canada meets once a year in session. 
Twelve months must not intervene between its last sitting 
in one session and its first sitting in the next session. 
Parliament consists of two Houses — the Senate and the 
House of Commons. 

The acceptance of the principle of a two-Chamber Govern- 
ment by the framers of the first British Federal Constitu- 
tion was noteworthy, apart from the philosophical and 
practical arguments which support a bicameral system under 
a unified Constitution. 

Its applicability seemed even more necessary in a Federal 
Constitution where the States or Provinces acquiescing in 
its formation required some share in the Legislature. The 
arguments in favour of two-Chamber Government in a 
Federal Constitution received support from the precedent 
of the United States’ Constitution ; there was also the 
additional historical example of the evils of a single legis- 
lative body, witnessed during the French Revolution, which 
had since been added to the precedents which condemned 
one -Chambered legislatures. Single - Chamber Govern- 
ments, it may be asserted, have always failed to preserve the 
true balance of power between the legislative and executive 
departments. Where there has beenjone Chamber only 
there have been exhibited two effects : The Legislature has 
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either subjected the executive to #its will, and thereby 
introduced anarchy into the administration, which has 
only proved curable by a military executive that has ulti- 
mately ended in a subjection of the Legislature ; or the 
executive by obtaining control of the Legislature and mould- 
ing it to its wishes has established a new species of execu- 
tive tyranny speciously disguised under legislative forms. 

Both processes have been observed. The framers of the 
American Constitution had studied the former in the con- 
stitutional struggles of England, and the framers of the 
•Canadian Constitution in the constitutional struggles of 
France during the French Revolution. 

Turning now to the composition of the two Chambers 
of the Canadian House, it is observable that the title of »t^«i senate. 
Senate was chosen for the Upper and that of the House of chambe^ 
Commons for the First Chamber. common*. 

The Senate 

In 1867, when Parliament first met, the Senate consisted senate, 
of 72 members, made up of 24 Senators for Ontario, 24 for of. 

Quebec, and 24 for the maritime provinces of Nova Scotia 
and New Brunswick. 

The three divisions were made up after the American Federal 
model, to ensure equality of representation for the Provinces 
in the? Senate. The two Maritime Provinces, for purposes 
of this equality, were treated as one. The principle of 
State equality of representation originally established has 
not been adhered to. 

The Imperial Act of 1871 authorised the Canadian Parlia- increase of 

.... .... Senate a 

ment to establish new provinces in any territories forming: departure 

. _ .. J f ° from Federal 

for the time being part of the Dominion of Canada, but not principle, 

included in any existing province and to provide repre- 
sentation in the Senate for provinces subsequently admitted 
to the Federation. On the admission of Prince Edward 

Island, a representation of four Senators was allotted to 

her? This increase, however, did not affect the number of 
Senators, since the Constitution Act had provided that after 
the admission of Prince Edward Island the representation 
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of Nova Scotia and New Brunswick should be reduced 
on the occurrence of vacancies. The representation of 
New Brunswick cannot, however, at any time be increased 
beyond ten, unless the Governor-General recommends a 
change, and the Crown direct^ that three or six Senators 
should be. added to the Senate. On the happening of this 
event, the Maritime Provinces are entitled to one or two 
additional Senators, as the case may be. The admission 
of "British Columbia in 1871 added three Senators. 

The Constitution provided that the total number of 
Senators at no time [should exceed seventy-eight, unless 
Newfoundland were admitted to the Confederation, when 
the number might be increased to eighty-two. 

Newfoundland has never been admitted ; nevertheless, 
the total number of Senators is eighty-seven. 

The increase has been due to the admission of Manitoba, 
Alberta, and Saskatchewan, which have each received a 
representation of four Senators. 

The limitation as to numbers (imposed by the Constitu- 
tion Act) is of some importance, since a power to indefi- 
nitely increase the number of Senators, on the demand of 
either party, might tend to diminish its importance as a 
Second Chamber. In 1877 the Queen was requested to 
appoint additional Senators ; the request was refused. The 
reason stated by the then Colonial Secretary (the £arl of 
Kimberley) was that Her Majesty could not be advised to 
take the responsibility of interfering with the Constitution 
of the Senate, except upon an occasion when it had been 
made apparent that a difference had arisen between two 
Houses of so serious and permanent a character that the 
Government could not be carried on without Her inter- 
vention, and when it could be shown that the limited 
creation of Senators allowed by the Act would apply an 
adequate remedy. 1 

It is to be observed that, whilst the Royal power is circum- 
scribed by these provisions of the Canadian Constitution, 

1 Quoted in Bourinot’s Parliamentary Practice and Procedure , foot-note, 
p. 107. 
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which admit of only a certain limited increase in the 
number of Senators, no real method exists of changing the 
political complexion of the Chamber by increasing the 
number of Senators. In the Second Chamber of the 
Parliament of the United Kingdom such a limitation as 
this is unknown. The King can, and does, on the advice 
of His ministers, constantly add to the numbers of the 
Upper House : more often than not to suit political 
necessities. 

The Senate is nominated by the Crown; and the ^ o 0 ^ ated 
Qualifications of a Senator are that he must be a natural- Qualification! 
born or naturalised subject, of the full age of thirty years ; ° 
resident in the province for which he is appointed ; and 
possessing real and personal property, worth $4,000 over 
and above all debts and liabilities. 

Thirty was the age fixed by the United States Con- 
stitution 1 as the suitable period for the exercise of the q 
Senator's trust. 

In Quebec, the Senator's real property qualification must Quebec 
be in the electoral division for which he is appointed, or q^LficJtion. 
he must be a resident in the division. 

“ The reason is,” said Mr. George Brown in the debates 
on Confederation in the Provincial Parliament of Canada 
prior to Federation, “ our Lower Canada friends felt they had 
French Canadian and British interests to be protected, 
and they conceived that the existing system of electoral 
divisions would give protection to these separate interests. 

We in Upper Canada, on the other hand, were quite content 
that they should settle that amongst themselves and 
maintain their existing division if they chose. But so far 
as we in the West were concerned we had no such separate 
interests to protect, we had no diversities of language or 
origin to reconcile, and we felt that the true interest of 
Upper Canada was that her very best men should be sent 
to the Legislative Council wherever they might happen to 
feside or wherever their property was located.” 

A Canadian Senator is required to take an oath of 

1 Ante, p. 46. 
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allegiance, and he must also make a declaration of the 
existence of his property qualification prior to taking his 
seat in the Senate. The declaration is required to be made 
within the first twenty days of each Parliament. The 
declaration follows the form in. the 5th Schedule to the 
British North America Act of 1867. If a sufficiently good 
reason, such as illness, prevents a Senator from making 
this declaration, which by resolution of the House should 
be ipade before the Clerk of the House, he may make it 
elsewhere before a Justice of the Peace. 

A Senator holds his seat for life, but may resign it by 
placing his resignation, in writing, with the Governor- 
General. He is not eligible to sit in the Bouse of Commons. 
His seat will also become vacant on his failing to attend 
the Senate during two consecutive Sessions of Parliament ; 
or on his taking an oath or making a declaration or ac- 
knowledgment of allegiance, obedience, or adherence to a 
foreign Power ; or on his doing an act by which he becomes 
a subject or citizen, or becomes entitled to the rights and 
privileges of a subject or citizen of a foreign Power ; on 
his being adjudged bankrupt, or insolvent, or on his applying 
for the benefit of any law relating to insolvent debtors 
or becoming a public defaulter. It will also become vacant 
on attainder for treason, or conviction of felony, or of 
an infamous crime ; or on his ceasing to possess the property 
qualification or that of residence. In the case, however, 
of residence, the disqualification will not disqualify him 
if he be residing at the seat of Government, holding an 
office under the Government, which requires his presence 
there. 

In the case of a vacancy in the Senate, the Governor- 
General fills it up. A Senator receives payment for his 
services. 1 The first body of Senators, who assembled in 
1867, were summoned by warrant under the Royal Sign 
Manual. Their names were inserted in the Proclamation 
of the Union. Since then they have been appointed by 
Governor-Generals on the nomination of the Government 
1 See post , 239. 
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for the time being. The Senate hears and determines 
questions respecting the qualification of a Senator or a 
vacancy in the Senate. The presiding officer of the House is 
called the Speaker of the Senate, and the appointment is sp®a^r of the 
made by the Governor-General by instrument under the 
Great Seal of Canada. He is removable by the Governor, 
who may appoint another in his stead. The speaker receives 
a salary of four thousand dollars per annum. 

A majority vote determines any question before the 
House, but there must be a quorum of at least fifteen Quorum.. ’ 
Senators, including in that number the Speaker. 

The Speaker possesses a vote in all cases ; but when the sjxuOtor no 
voices are equal (content or non-content) the decision is 
deemed to be in the negative. 

A considerable likeness to the House of Lords is trace- comp^bon 

with I toi ic 

able in the composition and practice of the Senate — although of Lord., 
the hereditary element is absent. The Governor-General, as 
the King’s representative, summons a Senator like the 
King summons a peer to the House of Lords. In Canada, 
the summons is by instrument under the Great Seal of 
Canada. In the United Kingdom, by writ of summons : 
the issue of the writ, however, in the United Kingdom has 
a distinguishing feature due to the hereditary character of 
the Lords of Parliament. The Crown is not entitled to 
withhold the writ from a man whose ancestor has been 
summoned by writ and has taken his seat, nor can it 
summon a man in pursuance of a patent limiting his peer- 
age, and therewith the right to the summons to the term 
of his life. 1 It may be remembered that the Constitution 
Act of Canada, in 1791, had provided for the creation of 
hereditary titles and honours conferring a right of sum- 
mons to the Legislative Council or Upper House. No 
title was, however, created ; and the red and blue ribbons, 
whose appearance in the New World Fox so feelingly 
deplored, have never shone in the Upper House in Canada. 

• “ The Speaker of the House of Lords is, by prescription, 
the Lord Chancellor or Lord Keeper of the Great Seal ; 

1 Anson’s Law and Customs of the Constitution, p. 206. 
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but, in his absence, hi% place may be taken by deputy- 
Speakers, of whom there are several appointed by Com- 
mission under the Great Seal ; and, if these should all be 
absent, the Lords may elect a Speaker for the time being. 
Neither the Lord Chancellor nor the Lord Keeper for the 
time being have power either to maintain order or to act in 
any way as the representative or mouthpiece of the House, 
unless the House should confer such an authority upon 
them.. The Lord Chancellor may vote ; but if the same 
number of votes are recorded on each side on division, the 
question is decided in the negative, for neither the Lord 
Chancellor nor the Chairman of Committees possess casting 
votes. 1 The Lord Chancellor collects the voices, and 
announces the preponderance of the ‘ contents ’ or ' not 
contents.’ In the Canadian House a division is taken by 
Senators rising in their places. In the House of Lords 
the Peers pass through the Division Lobbies.” 

The House of Commons 

In 1867 the House of Commons consisted of 181 members- 
The four provinces received the following representation : 
Ontario, 82 members ; Quebec, 65 members ; Nova Scotia, 
19 members ; and New Brunswick, 15 members. The 
Constitution Act provided for additional representation 
for the Provinces. Quebec, however, was to possess* the 
fixed number of 65. 

The completion of each decennial Census compels Parlia- 
ment to readjust the representation, subject, however, to 
Quebec retaining her fixed number. The power of Parlia- 
ment to legislate over representation is limited by the 
following rules. The number of members assigned to each 
of the other provinces must be such number as will bear the 
same proportion to the number of its population (ascer- 
tained at such Census), as the number sixty-five bears to 
the number of the population of Canada (so ascertained). 
In the computation of the number of members for a Province, 
a fractional part not exceeding one-half of the whole number 
1 Laws of England , Vol. XXI, Title Parliament, 633. 
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requisite for entitling the Province to a member must be 
disregarded ; but a fractional part exceeding one-half 
of that number must be treated as equivalent to the whole 
number. 

When a readjustment isakes place, the number of members 
for a Province cannot be reduced, unless the proportion 
which the number of the population bears to the number of 
the aggregate population at the last preceding readjust- 
ment of the number of members for the Province is ascer- 
tained at the then latest Census to be diminished by one- 
twentieth part or upward. “ Aggregate population of 
Canada ” relates to the whole of Canada as constituted 
by the Act, and therefore not only includes the four original 
provinces, but Provinces subsequently admitted into the 
Union. 1 Such readjustment must not take effect until 
the termination of the then existing Parliament. 

The number of Members of the House of Commons may 
be from time to time increased by the Parliament of Canada, 
but the proportionate representation of the Provinces 
prescribed by the Act must not be thereby disturbed. 

This somewhat curious and complicated way of arriving °3gJ^ 1 g f tfcm 
at a redistribution of seats originated in the Quebec Con-pun. r 
ference, when the best mode of preventing the difficulty in 
the future of too large a body of members was discussed. 

‘^Unless some definite principle had been adopted to keep the 
representation within a certain limit, the House of Commons 
might eventually have become a too cumbrous, unwieldy 
body. It was decided to accept the representation of 
Lower Canada as a fixed standard — as a pivot on which 
the whole would turn — since that province was the best, 
suited for the purpose on account of the comparatively 
permanent character of its population, and from its having 
neither the largest nor the least number of inhabitants/ 1 2 

In 1882, after the taking of the decennial Census of 1881, 


1 Attorney-General for the Province of Prince Edward Island v. Attorney 
General for the Dominion of Canada, 1905, AC., 37. 

* Bourinot’s Parliamentary Practice and Procedure , p. 60, quoting 
Sir J. A. Macdonald, Confed. Deb., 1865, p. 38. 
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Ontario received 6, Nova ( Scotia 2, and New Brunswick 1 
additional member. On the admission of Manitoba she 
received 4 members, British Columbia 6, and Prince Edward 
Island 6 members respectively. 

Up till 1882, the total number of members was 206. 
A fresh readjustment then took place ; Ontario received 
4 additional members and Manitoba 1, making the total 
211. At present the membership of the Commons House 
is thus made up : Alberta, 7 ; British Columbia, 7 ; 
Manitoba, JO ; New Brunswick, 13 ; Nova Scotia, 18 ; 
Ontario, 86 ; Prince - Edward Island, 4 ; Quebec, 65 ; 
Saskatchewan, 10 ; Yukon, 1. The House of Commons is 
thus composed of 221 members. 

£*«-4. A provision somewhat similar to one in the United 
•piaioabie States' Constitution fixed the electoral franchise in Canada. 

to election*. 

The laws in force in the provinces at the time of Federa- 
tion for the qualification of electors, and the qualifications 
or disqualifications of the persons to be elected, and the 
whole machinery of election, the vacation of seats, and the 
execution of new writs were, by the Constitution, directed 
to apply to the elections for the Dominion House till 
Parliament otherwise provided. 

In 1885 a general franchise law for the Dominion was 
passed, bringing about uniformity of suffrage on a small 
property qualification ; but the preparation of the 
electoral lists caused so much expense, that the Franchise 
Act was repealed, and the electoral lists of the Provinces 
again taken. 

In 1874 Parliament made more complete provision for 
the election of Members to the House of Commons, estab- 
lishing simultaneous polling and dispensing with open 
nominations, which had been abolished in the United 
Kingdom in 1872. No real property qualification is 
required of a candidate ; but he must be a natural subject 
of the King, naturalised either under Imperial, Canadian, 
or Provincial legislation. 

All persons qualified to vote for members of the 
Provincial Legislative Assemblies can vote for members of 
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the House of Commons for th% several electoral districts 
that are comprised within such provinces respectively. 

The voters’ list applying to the one applies to the other. 

Voting takes place by ballot. 

In 1878 an Act provided for a recount of votes by a Recounts, 
judge, following the precedent that had already been 
established in the United Kingdom. 

The Canadian statutes closely follow the English statutes Election 
in reference to the trial and determination of election peti- pet,tl0Q, ‘ 
tions. As in England, so in Canada the House of Com- 
mons formerly dealt with the trial of disputed election 
petitions. 

In 1851 the Canadian House, formed under the Constitu- 
tion of 1840, transferred its authority in these matters to a 
General Committee of Elections ; and ultimately, by a 
somewhat complicated process, to a committee to try election 
petitions specially formed. 

In 1874 the duty of trying disputed elections was imposed 
on the Judges of the Supreme Courts of the Provinces 
by the Controverted Elections Act. The power of Par- 
liament to pass the statute was questioned, but its exercise 
was decided by the Supreme Court of Canada and by the 
‘Judicial Committee of the Privy Council to be good. 

An appeal under this statute can be brought by any Appeal, 
party who is dissatisfied with the decision of the two judges 
who have tried the case on any question of law or fact, 
or from a judgment rule, order or decision on any preliminary 
objection the allowance of which objection is fatal or will 
prove fatal if allowed. 

The judges who have tried an election petition must Corticate ot 

J ° r deter min ation 

certify their determination to the Speaker of the House of to 
Commons, with a special report of any matters occurring 
during the trial which they think should be submitted to 
the House of Commons. The House will not again open 
the question after it has been decided by a judicial tribunal, 

* although it retains its right to judge of any legal disabilities 
affecting its members in the same way as the Imperial 
House does. 

♦ 
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Amending and Consolidating Acts dealing with the same 
subject were passed in 1886 and 1887. 

There is no prerogative right of appeal from a decision of 
the Supreme Court on any point. It was said by the Judicial 
Committee of the Privy Council op an application for leave 
to appeal : “ Suppose we recommend Her Majesty to reverse 
the judgment, how would that decree be carried into exe- 
cution. The Speaker could not act on his own authority, 
and could only act by order of the House. Suppose the 
House to say Her Majesty has no prerogative to do this, 
and we refuse to carry it out, then there would be an 
immediate conflict between the House of Commons of the 
Dominion and Her Majesty. It would' not be a very 
prudent thing for us to advise Her Majesty to reverse a 
judgment, unless we can see our way to having it carried 
into execution when Her Majesty ordered it. Suppose the 
House of Commons, on the report of the Supreme Court 
that both parties had been guilty of bribery, ordered a new 
writ, but Her Majesty orders that writ to be recalled or 
upset the election which had taken place under it. It 
appears to me there is no mode of carrying out the decree ; 
and we could not advise Her Majesty to reverse a decree 
unless we saw a mode of carrying it into execution.” 1 

Members of Provincial Assemblies are not eligible to sit 
or vote in the House of Commons, and the acceptance of®a 
seat in a provincial legislature vacates the seat in the 
Dominion House. 2 

Another ground of disqualification is the acceptance or 
holding of any office, commission, or employment (per- 
manent or temporary) in the service of the Government 
of Canada, at the nomination of the Crown or at the 
nomination of any of the officers of the Government, 
where any salary, fee, wages, allowance, or emolument is 
attached. 

The holders of the offices of sheriff, registrar of deeds, 
clerk of the peace, or county Crown attorney in any of the • 


1 Kennedy v. Powell, 59 L.T. 279, P.C. 

' 35 Viet., c. 15 ; 36 Viet., c. 2 (Dom. Stat.). 
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provinces of Canada are also disqualified from sitting in 
Parliament. 

Stringent provisions have been inserted in Acts to guard Government 
against Members of the House being interested in Govern- 
ment contracts, and provision has also been made for the 
insertion of special conditions in such contracts, which 
must recite that no Member of the House is admitted to 
any share or benefit in them. Members of Parliament 
who obtain office under the Crown must, as in the Imperial 
Parliament, seek re-election ; but a minister need not 
vacate his seat if he resigns his office and accepts another 
in the same Ministry, in the same month, unless the 
administration of which he was a member has resigned and 
a new administration has been formed and occupies the same 
offices. Many of these important provisions are to be found 
in the Act respecting the Senate and House of Commons. 1 

A Member is entitled to resign his seat by giving notice vacating 
from his seat in the House. The intimation of his intention 1811 
is then entered by the Clerk on the journals of the House ; 
or the member may, if he chooses, resign by addressing and 
delivering to the Speaker a declaration of his intention so 
to do, made under his hand and seal before two witnesses, 
either during the session or in the interval between two 
sessions. This declaration must be duly entered in the 
journals of the House. 2 

A Member receives payment for his services. 2 The 
sessional indemnity, as it is termed, is similar to that 
received by a Senator. The Speaker receives a salary of 
4,000 dollars. 

For every Session of Parliament which extends beyond sewionai 
thirty days a member of either House is entitled to a owancc# * 
sessional allowance of 2,500 dollars, but a member is not 
entitled to this allowance for less than thirty-one days' 
attendance. His allowance for any less number of days 
is 20 dollars for each day’s attendance. 

• 

1 Revised Statutes, Vol. I, 1906 (Canada). 

* House of Commons Act, Revised Statutes Canada, 1906, c. II ss. 5 & 6. 

8 Sect. 44, British North America Act, 1867. 
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The allowance may tye paid on the last day of the month 
to the extent of 10 dollars for each day’s attendance, but 
the remainder must be retained by the Clerk or Accountant 
of the proper House until the close of the Session when the 
final payment is made. 

Deduction.. A deduction of 15 dollars a day is made from such sessional 
allowance for every day beyond fifteen, on which the 
member does not attend a sitting. In the case of a member 
elected or appointed after the commencement of the 
session, mo day of the session previous to such election or 
appointment is reckoned one of such fifteen days. 

Absences through illness or through the member being 
on duty, with his corps in a regularly organised Militia Camp, 
or engaged in travelling between his Camp and Ottawa 
do not count. 

There are other provisions regulating deduction and 
traaiportation P a y men ts. In addition to the sessional allowances members 
experue.. receive their actual moving or transportation expenses 
and reasonable living expenses while on the journey between 
their place of residence and Ottawa, going and coming once 
each way. The travelling expenses may be commuted. 
Members give signed statements of their attendances to 
the Clerk of the House, and non-attendances also, when 
due to unavoidable illness. Statements as to travelling 
allowances are also handed to the Clerk of the House. 
Members are requested to swear as to the truth of their 
statements. 

oppoStion 111 * The member who occupies the recognised position of 
leader of the Opposition receives an additional sessional 
allowance of 7,000 dollars. 

ggfrjou ot Members of the House may be expelled by the House. 

To quote one historic example, Louis Riel was expelled in 
1874 as a fugitive from justice, on evidence that he had fled 
after being accused of the murder of Thomas Scott. During 
the recess he was again returned as a member of Parliament. 
When Parliament re-assembled in 1875, on the exemplifioa- 
tion of the judgment of outlawry being laid upon the table of 
the House, the Premier moved for the issue of a new writ 
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• 

in the room of Louis Riel, adjudged «.n outlaw. The motion 
was passed by a large majority. The expulsion of 
O’Donovan Rossa, which had taken place in the Imperial 
House of Commons in 1870, was relied on as a precedent. 

In addition to the power of expulsion the House pos- 
sesses the power to suspend a member of the House for 
misconduct. Choice and 

Under the North British America Act, the House was s^2e?/ 
directed to choose a Speaker on its first meeting after a 
General Election ; 1 and a Speaker has since been chosen 
on the meeting of each new Parliament. When there is a 
vacancy by death, resignation, or otherwise of the Speaker, 
the House must, with all practicable speed, elect another 
Speaker in his stead. 2 The Speaker presides over all 
meetings of the House ; 8 and the Act, till Parliament 
otherwise provided, made provision for his absence, if for 
any reason, from the Chair for forty-eight hours, by em- 
powering the House to elect one of its members to take his 
place, who was thereupon clothed with all the authority 
of the Speaker. 4 When the Speaker leaves the chair during 
any part of the Sittings of the House on any day he may 
call upon the Chairman of Committees, or, in his absence, 
on any member of the House to take the chair and act as 
Deputy Speaker. The Chairman of Committees takes 
the^>lace of the Speaker on the Clerk of the House informing 
the House of the Speaker’s unavoidable absence. Quorum. 

Twenty Members constitute a quorum of the House, and 
for this purpose the Speaker is reckoned one. 6 

Questions are decided by a majority of votes, other than speaker 
the Speaker ; but in cases of equality the Speaker possesses ca*ting-vote. 
the casting-vote 8 — otherwise he cannot vote. Bin* 

u appropriating 

Bills for appropriating any part of the Public Revenue, * 
or for imposing any tax or impost, must arise in the House taxation. 

1 Sect. 44, Ibid . 

• Sect. 45, Ibid. 

# » Sect. 46, Ibid. 

4 Sect. 47, Ibid., R.S.C. 1906, c. 13, by which provision is made for the 
Chairman of Committees to take the chair. 

4 Sect. 48, Ibid . 

• Sect. 49, Ibid . 

16 — (2125) 
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of Commons; but the r House of Commons cannot adopt 
or pass any vote, resolution, address, or Bill for the appro- 
priation of any part of the public revenue, or of any tax 
or impost, to any purpose that has not been first recom- 
mended to the House by message of the Governor-General 
in the session in which such vote, resolution, address, or 
Bill is proposed. 

In 1787 the numerous Crown revenues of Great Britain 
were brought together into a consolidated fund, into which 
now flows every stream of the public revenue, and whence 
issues the supply 6f every public service. 

The North British America Act (Sec. 103) declared that 
the Consolidated Revenue Fund of Canada should be per- 
manently charged with the costs, charges, and expenses 
incident to its collection, management, and receipt ; the 
sums thus permanently charged form the first charge on 
the, fund, subject to review and audit in such manner as 
the Governor-General in Council should order till Parliament 
otherwise provided. The consolidated Revenue and Audit 
Act provides for the Auditing of the Public Accounts. 

The recommendation of the Crown for appropriation 
must first precede every grant of money in the United 
Kingdom, and is always necessary in matters which invoke 
the rights of the Crown, its patronage, its property, or its 
prerogatives. Consent may be given by special message 
or by an intimation from a Minister. “ This intimation of 
the consent does not mean that the Crown gives its approba- 
tion to the substance of the measure ; but merely that the 
Sovereign consents to remove an obstacle to the progress 
of the Bill, so that it may be considered by both Houses 
and ultimately submitted to the Royal Assent.” 1 

There is some little difference in the practice in Canada 
as to the time when the consent of the Governor-General, 
as representative of the Crown, is given. In the United 
Kingdom it is not, as a rule, given before the third reading 
of a bill. In Canada it is usually signified on the second. 0 


1 Bourinot’s Parliamentary Practice and Procedure , p. 472, citing 191, 
E. Hansard, 1445 ; 192 ibid. 732, Established Church (Ireland) Bill. 
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The requirement that Money Bilk should first be recom- 
mended to the House by the Governor-General is utterly 
unlike the practice of Congress, where no obstacle is required 
to be removed ; but it accords with the practice which 
exists under British Constitutions. 

The privileges which the British House of Commons has of 

claimed with regard to the control of the public money may common, over 

r J puNie money. 

be stated shortly as follows — 

1. As the Commons grants the demands of the Crown, 

Bills, therefore, for granting supplies must originate in the 

• House of Commons. 

2. The Lords ought not to amend or alter any grant 

made by the Commons. The power of the Lords over , 

Money Bills is now subject to the provisions of the Parliament 
Act of 1911. 

3. No public Bill whose provisions would involve the 
imposition of a charge upon the people by way of taxes 
may be introduced into the House of Lords. 

4. The House of Lords ought not to amend or alter any 
legislative proposal contained in any Money Bill sent up 
for their concurrence by the Commons in such a way as to 
alter the amount of any charge upon the people, or the 
mode of levying it, or its duration, distribution, management, 
and collection. 1 

Thb Parliament Act of 191 1 now provides that if a Money p«rii«ment 
Bill, passed by the House of Commons and sent up to the 
House of Lords at least one month before the end of the 
Sessions, is not passed without amendment by that House 
within one month after it has received it, the Bill, unless 
the House of Commons otherwise directs, must be presented 
to the Sovereign for the Royal Assent, and become law 
as soon as such consent has been signified, notwithstanding 
the fact that it has not been agreed to by the House of 
Lords. Every Money Bill when sent to the House of 
Lords, and also when presented for the Royal Assent, 
mvfct be endorsed with a certificate which must be signed by 
the Speaker, stating that the measure is, in his opinion, a 
1 Laws of England , Vol. XXI, Parliament 792, 794. 
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Money Bill. Before giving a certificate, the Speaker must, 
if practicable, 'consult two Members of the House of Com- 
mons, who are nominated for the purpose from the Chair- 
man's panel by the Committee of Selection at the beginning 
of each Session. 

The Canadian House of Commons have placed the 
following resolution among their standing orders, that 
“ all aid and supplies granted to the Crown by the Parlia- 
ment of Canada are the sole gift of the House of Commons ." 1 

The Senate never attempts to amend a supply. Money 
Bills carried back from the Senate bear the endorsement 
common to other Bills, " Passed by the Senate without 
Sdends novcr amen d I *i£nt." The propriety of such an endorsement has 
•uppiy. even been questioned in the Commons ; but it is now 
considered a matter of form, and is not noticed in the 
Commons' Journal."* 

Though the Senate may not amend a Supply Bill, " yet 
all the authorities go to show that, theoretically, it has the 
Constitutional right to reject it in its entirety ; such a right, 
however, would never be exercised by a legislative body not 
immediately responsible to the people, except under 
circumstances of grave public necessity." 

1 Bourinot’s Parliamentary Practice and Procedure , p. 502. 

• Ibid. 



CHAPTER XX 

THE JUOTCIAL POWER 

The Dominion Act did not create a great Federal Court of F*d«r»i court 

° not expressly 

Appeal by the Constitution, such as was established byc^tecT^ 
the Constitution of the United States. It left Parliament court§.| 
to constitute a general Court of Appeal for Canada, and 
* the creation of such other Courts as were required for the 
administration of justice. The Provinces possess the sole 
power to provide and maintain courts for Provincial pur- 
poses, subject to the power of the Dominion Legislature to 
cast upon these courts special rules in such matters as 
bankruptcy and insolvency. 

The appointment of the judges of the Supreme, District Apjx^tmwit 
and County Courts is an executive Act exercised by the 
. Governor-General of Canada. 

In 1875 the Parliament of Canada established a Supreme Btubiuhmont 

1 of Supreme 

Court and an Exchequer Court. The Supreme Court con- court, 
sists of a Chief Justice and five puisne judges. It exer- 
cises an appellate, civil, and criminal jurisdiction within jurisdiction, 
and throughout the Dominion. 

Tfae Governor-General does not appoint the judges of 
the Courts of Probate in Nova Scotia and New Brunswick. Probate. 
Until the laws relative to property and civil rights in Ontario, 

Nova Scotia, and New Brunswick, and the procedure of 
the Courts in those Provinces are made uniform, the 
judges must be selected from the local Bars, and the judges Selection 
of the Courts of Quebec from the Quebec Bar. This rule |om f^ai 
has been applied to Prince Edward Island. 

The judges of the Superior Courts hold office during good Ration 
behaviour, but are removable by the Governor-General on 
addresses from the Senate and House of Commons. Their 
sauries are provided by Parliament. 1 

1 The original Supreme Court Act was re-enacted in 1886 by R.S.C., 

1886, c. 135, amended in 1891 by 54 and 55 Viet., c. 25 and again by 6th 
Edw. VII, c. 5, and finally re-enacted by R.S.C., 1906, c. 139. 
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*5£dtetion The Supreme Court possesses, in addition to its appellate 
jurisdiction, certain special jurisdiction, which gives it a 
distinction as a Federal Court. It will decide important 
questions of law or fact, touching — 

“ (a) the interpretation of 'the British North America 
Acts, 1867 to 1886 ; 

" ( b ) the constitutionality or interpretation of any 
Dominion or Provincial legislation ; 

. "(c) the appellate jurisdiction as to educational 
matters by the British North America Act, 1867, or by 
other Act or law vested in the Governor in Council ; or 
" (d) the powers of the Parliament of Canada, or of 
the legislatures of the provinces, or of the respective 
governments thereof, whether or not the particular 
power in question has been or is proposed to be executed. 

" (e) Any other matter, whether or not in the opinion 
of the court ejusdem generis with the foregoing enumera- 
tions, with reference to which the Governor in Council 
sees fit to submit any such question.” 

Power of The Governor-General in Council is empowered to refer 
General any question coming within the above category to the 

questions. Court to hear and consider it. Any question so submitted 

by the Governor is an important question, 
coi gt ce rtifies The Court also certifies to the Governor-General in 
General. Council for his information its opinion on each question,* with 
the reasons for each answer. A dissentient judge is required 
to state the reasons for his dissent. 

Provinces how The Provinces are entitled to notice through their 
Attorney-General in certain cases where their interests may 
be affected by any opinion ; the Attorney-General of the 
Province in such cases may be heard. Notice must be 
similarly given to interested persons, or classes of interested 
persons, who are entitled to be heard. 

Trea ted as The opinion of the Court, although simply advisory, is 
purposes of treated as final for purposes of an appeal to the Judicial 
appeal. Committee. 

furiwuction Another form of special jurisdiction exercised by the 
priveu'bius! Court is the reporting upon private Bills or petitions for 
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a private Bill presented to the Senate or House of Commons, 
and referred to the Court under any rules or orders made 
by the Senate or House of Commons. 

The Court also exercises a jurisdiction to determine 
disputes — • 

(a) where the parties have raised the question of the 
validity of an Act of the Parliament of Canada, when in Act in 

question. 

the opinion of the judge of the Court in which the 
proceeding is pending the question is material ; 

(b) where the parties have raised the question of the where 

* A validity of 

validity of an Act of the legislature of the Province, Provincial Act 

. ° .in question. 

where in the opinion of the judge of the Court in which 
the proceeding is pending such question is material. 

In such cases, the proceeding is removed to the Supreme R«nov*i to 
Court for decision, whatever be the value of the matter in court, 
dispute. 

These particular provisions only apply to civil cases, and juri*dictk>u 
only exist where a Province has passed an Act giving the eonwnt. 
jurisdiction to the Supreme Court to hear it, thus sub- 
mitting themselves to the jurisdiction. The Supreme 
Court will in all such cases decide the validity of a Provincial 
as well as of a Dominion or Federal Statute. 

The process of the Supreme Court runs through Canada, Prooe.. of 
and is directed to the sheriff of any county or other judicial court run* 
divTsion into which any Province is divided. caSX 

The other great Court of Canada is the Court of n»e court of 
Exchequer, which is also the Court of Admiralty. ^ ’ 

It possesses exclusive original jurisdiction in all cases in juruaiction. 
which relief is sought which might in England be a 
subject of a suit or action against the Crown. It is a 
Court possessing exclusive jurisdiction in claims against 
the Crown. 

It exercises jurisdiction in revenue cases, claims as to 
lands for which no patent has been issued, copyrights and 
trade marks, interpleader, at the instance of the Attorney- 
General, where relief is sought against any officer of the 
Crown for anything done or omitted to be done in the 
performance of his duty, in all civil actions where the 
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Crown is plaintiff or { petitioner. An appeal lies from 
the Exchequer Court to the Supreme Court in certain 
cases. 

It also exercises jurisdiction to determine controversies 
between the Dominions and a. Province, or between pro- 
vinces, when a Provincial Legislature has passed an Act 
agreeing- to the exercise of the jurisdiction . 1 

The process of the Exchequer Court, like that of the 
Supreme Court, runs through Canada. 

‘ The x Provinces possess Supreme Courts which are 
Courts of Appeal when there are no separate Courts of 
Appeal. 

A jurisdiction in Divorce only exists in the Courts of 
such of the Provinces as possessed jurisdiction to exercise 
it before the Union. No jurisdiction exists in Ontario, 
Quebec, Manitoba, Saskatchewan, and Alberta, but it does 
in the Maritime Provinces and British Columbia. Since 
the Dominion Parliament has never legislated on the sub- 
ject of Divorce, the Senate assumes the position of a Court. 
The Provincial powers extend to the solemnisation of 
marriage, and the Provincial Power enables Provincial 
legislatures to enact conditions as to the solemnisation of 
marriage which may affect the validity of the contract. 

The Dominion Parliament has no power to enact that 
every ceremony or form of marriage which is performed by 
any person who is authorised to perform any ceremony of 
marriage by the laws of the place where it is performed 
and duly performed shall be deemed, eveiywhere in Canada, 
a valid marriage, notwithstanding any differences in 
the religious faith of the persons married, and without 
regard to the religion of the person performing the ceremony. 
Any legislation that declares that the rights and duties as 
married people of the respective persons married, and their 
children, shall be absolute and complete, and that no law 
or canonical decree or custom shall have any force or 
effect to invalidate or qualify any such marriage or any oi 

1 As to the full extent of the Jurisdiction of this Court see R.S. Canada, 
1906, c. 140, ss. 19-32. 
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the rights of the said persons or thgir children in any matter 
whatsoever would be ultra vires . 1 

Appeals from Canada are of right or by special leave. 
Orders in Councils were issued in 1910—1 in respect of most 
of the Provinces. . 

1 In the matter of a reference by the Governor-General of Canada 
in Council to the Supreme Court of Canada on certain questions concerning 
Marriage, 28 T.L.R., 580. 



CHAPTER XXI 

POWERS OF LEGISLATION 

gojjw^of The powers of Parliament over legislation were granted by 
parliament, section 91 of the Act. They were enumerated. Power 
was^ given to make laws for the peace, order and good 
Government of Canada in relation to all matters not ex- 
pressly coming under the classes of subjects assigned to the 
Provincial legislatures and for greater certainty, but not 
so as to* restrict the generality of the foregoing terms of this 
section it was also declared that notwithstanding anything 
in the Act the exclusive legislative authority extended to all 
matters coming within the classes of subjects which the 
section 91 then proceeded to enumerate. Section 92 of the 
Act then proceeded to enumerate the exclusive powers of 
legislation with which the Provincial legislatures were 
invested. 

44 The scheme of this legislation as expressed in the first 
branch of section 91, is to give to the Dominion Parliament 
authority to make laws for the good government of Canada 
in all matters not coming within the class of subjects assigned 
exclusively to the provincial legislature. If the 9lst 
section had stopped here, and if the classes of subjects 
enumerated in section 92 had been altogether distinct and 
different from those in section 91, no conflict of legislative 
authority could have arisen. The provincial legislatures 
would have had exclusive legislative power over the sixteen 
classes of subjects assigned to them and the Dominion 
Parliament, exclusive power over all other matters relating 
to the good government of Canada. But it must have been 
foreseen that this sharp and definite distinction had not been 
and could not be attained, and that some of the classes of 
subjects assigned to the provincial legislatures, unavoidably 
ran into and were embraced by some of the enumerated 
classes of subjects in section 91. Hence an endeavour 
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appears to have been made to provide for cases of apparent 
conflict ; and it would seem that with this object it was 
declared in the second branch of the 91st section ‘ for 
greater certainty but not so as to restrict the generality 
of the foregoing terms of this section ’ that (notwithstanding 
anything in the Act) the exclusive legislative authority 
of the Parliament of Canada should extend to all matters 
coming within the classes of subjects enumerated in that 
section. With the same object, apparently, the paragraph 
at the end of section 91 was introduced, though it may be 
observed that this paragraph applies in its grammatical 
construction only to No. 16 of section 92.” 1 

It may be convenient before referring to the powers in 
more detail to now state them — 

Exclusive Powers of the Dominion Parliament 

1. The Public Debt and Property. 

2. The Regulation of Trade and Commerce. 

3. The Raising of Money by any Mode or System of 
Taxation. 

4. The Borrowing of Money on the Public Credit. 

5. Postal Service. 

6. The Census and Statistics. 

7. Militia, Military and Naval Service and Defence. 

• 8. The fixing of and providing for the Salaries and 
Allowances of Civil and other Officers of the Government 
of Canada. 

9. Beacons, Buoys, Lighthouses and Sable Island. 

10. Navigation and Shipping. 

11. Quarantine and the Establishment and Maintenance 
of Marine Hospitals. 

12. See Coast and Inland Fisheries. 

13. Ferries between a Province and any British or Foreign 
Country or between two Provinces. 

14. Currency and Coinage. 

• 15. Banking, Incorporation of Banks and the issue of 

Paper Money. 

1 Citizens v. Parsons 7 App. Cas. 96 at p. 107, tt seq. 
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powers. 
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16. Savings Banks. f 

17. Weights and Measures. 

18. Bills of Exchange and Promissory Notes. 

19. Interest. 

20. Legal Tender. 

21. Bankruptcy and Insolvency. 

22. Patents of Invention and Discovery. 

23. Copyrights. 

24. Indians and lands reserved for the Indians. 

25. Naturalisation and Aliens. 

V 

26. Marriage and Divorce. 

27. The Criminal Law, except the constitution of the 
Courts of Criminal Jurisdiction, but including the procedure 
in Criminal matters. 

28. The Establishment, Maintenance and Management 
of Penitentiaries. 

29. Such classes of subjects as are expressly excepted 
in the enumeration of the classes of subjects by this 
Act assigned exclusively to the Legislatures of the 
Provinces. 

It was further declared that any matter coming within any 
of the Classes of Subjects enumerated in this section should 
not be deemed to come within the class of matters of a local 
or private nature comprised in the enumeration of the 
classes of subjects assigned exclusively to the Legislatupes 
of the Provinces. 

Exclusive Powers of Provincial Legislatures 

In each Province the Legislature may exclusively make 
laws in relation to matters coming within the classes of 
subjects next hereinafter enumerated, that is to say — 

1. The Amendment from time to time notwithstanding 
anything in the Act of the Constitution of the Provinces 
except as regards the office of Lieutenant-Governor. 

2. Direct Taxation within the Province in order to the 

raising of a Revenue for Provincial purposes. * 

3. The borrowing of money on the sole credit of the 
Province. 
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4. The establishment and teifure of Provincial Offices 
and the appointment and payment of Provincial Officers. 

5. The Management and Sale of the Public Lands belong- 
ing to the Province and of the Timber and the Wood thereof. 

6. The Establishment, *Maintenance and Management of 
Public and Reformatory Prisons in and for the Province. 

7. The Establishment, Maintenance and Management of 
Hospitals, Asylums, Charities and Eleemosynary Institutions 
in and for the Province other than Marine Hospitals. 

8. Municipal Institutions in the Province. 

9. Shop, Saloon, Tavern, Auctioneer and other 
Licences in order to the raising of a Revenue for Provincial, 
Local and Municipal purposes. 

10. Local works and undertakings, other than such as are 
of the following classes — 

(a) Lines of Steam or other Ships, Railways, Canals, 
Telegraphs and other works and undertakings connecting 
the Province with any other or others of the Provinces 
or extending beyond the limits of the Province. 

(b) Lines of Steamships between the Province and 
any British or Foreign Country. 

(c) Such works as although wholly situate within the 
Province are before or after their Execution declared 
by the Parliament of Canada to be for the general 
Advantage of Canada or for the advantage of two or 
more of the Provinces. 

11. The Incorporation of Companies with Provincial 
objects. 

12. The Solemnisation of Marriage in the Province. 

13. Property and Civil Rights in the Province. 

14. The Administration of Justice in the Province, includ- 
ing the Constitution, Maintenance and Organisation of 
Provincial Courts, both of Civil and of Criminal Jurisdiction 
and including Procedure in Civil matters in those Courts. 

15. The Imposition of Punishment by Fine, Penalty or 
"imprisonment for enforcing any law of the Province, made 
in relation to any matter coming within any of the classes 
of subjects enumerated in this section. 
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16. Generally all matters of a merely local or private 
nature in the Province. 

To the Legislatures of the Provinces also, was assigned 
the exclusive power to make laws in relation to Education, 
but the power was given subject and according to the 
following provisions — 

(1) Nothing in any such law shall prejudicially affect 
any Right or Privilege with respect to Denominational 
Schools which any class of persons have by law in the 
Province at the Union. 

(2) All the Powers, Privileges and Duties at the Union by 
Law conferred and imposed in Upper Canada on the separate 
Schools • and School Trustees of the Queen’s Roman 
Catholic subjects shall be and the same are hereby extended 
to the Dissentient Schools of the Queen’s Protestant and 
Roman Catholic subjects in Quebec. 

(3) Where in any Province a system of separate or 
Dissentient Schools exists by law at the Union, or is thereafter 
established by the Legislature of the Province, an appeal 
shall lie to the Governor in Council from any Act or 
decision of any Provincial Authority affecting any Right or 
Privilege of the Protestant or Roman Catholic minority 
of the Queen’s subjects in relation to Education. 

(4) In case any such Provincial Law as from time to time 
seems to the Governor-General in Council requisite for the 
due execution of the provisions of this Section is not made, 
or in case any decision of the Governor-General in Council 
on any appeal under this Section is not duly executed 
by the proper Provincial Authority in that behalf then, and 
in every such case and as far only as the circumstances of 
each case require the Parliament of Canada may make 
remedial laws for the due execution of the provisions of this 
section and of any decision of the Governor-General in 
Council under this section. 

To effect uniformity of laws in Ontario, Nova Scotia, 
and New Brunswick, notwithstanding anything in the Act, 1 
power was given to the Dominion Parliament to make 
provision for the unifoqnity of all or any of the laws relative 
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to property and civil rights in Or^ario, Nova Scotia, and 
New Brunswick, and of the Procedure of all or any of 
the Courts in those three Provinces, and from and after the 
passing of any Act on that behalf, the power of the Dominion 
Parliament to make laws in relation to any matter comprised 
in any such Act shall, notwithstanding anything in this 
Act, be unrestricted, but any Act making provision for Provincial 
Uniformity shall have no effect in any Province until it is req,lir ® d ' 
adopted and enacted as law by the legislature of the 
Province. 

To the Provinces also was assigned the power of making Agriculture 
laws relative to Agriculture in the Province and Immigration iSunigretioo. 
into it. 1 The Dominion Parliament, however, had also 
assigned to them the power of making laws relative both to 
Agriculture and Immigration * into all or any of the 
Provinces. 

Provincial Laws were only to be effective so long as how i« 
they were not repugnant to any Act of the Parliament of 
Canada. 

It will be seen from a perusal of the respective Powers of Fourfold 
the Dominion and Provincial Parliaments that they exhibit “ “ 
a fourfold classification ; firstly, over those subjects, which 
are assigned to the exclusive plenary power of the. 1 
Dominion Parliament ; secondly, over those assigned 
exclusively to the Provincial legislatures ; thirdly, over 
subjects assigned concurrently to the Dominion Parliament 
and the Provincial legislatures ; and fourthly, over a 
particular subject, namely, education, which for special 
reasons was dealt with exceptionally and made the subject 
of special legislation.” * 

Passing now to a more detailed examination of the Nature ot 
powers, it must be borne in mind, in the first place, that the ErSmeot 
whole were conferred subject to the Sovereign authority w S 
of the Imperial Parliament, and that the powers cannot powm ‘ 
be added to, altered or restrained except by an Act of the 

» Post. p. 263. 

* Post, p. 263. 

• Lefroy’s Legislative Power in Canada, p. 305. 
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Imperial Parliament. 'Thus “ the Federal Parliament 
cannot amend, the British North America Act so as to 
expressly or impliedly take away from or give to the 
Provincial legislatures powers which the Imperial Act 
does or does not give them ; ’and the same is the case 
mutatis mutandis with the Provincial legislatures.” 1 

Method oi The powers of the Dominion Parliament are general. 

ot powers. They extend to all matters coming within the classes of 
subjects upon which they can legislate exclusively. From 
these classes certain matters are excepted and assigned to 
the Provincial legislatures, and, therefore, the British 
North America Act, when dealing with the powers of 
provincial legislatures, uses different language. It might 
have assigned to Provincial legislation all matters of a 
purely local or private nature. If it had done so it would 
have led to confusion. In each case the question would 
have been : Was the legislation merely local or private 
within the Province ? To guard against this difficulty the 
framers of the Act first enumerated certain subjects of a 
provincial, municipal or domestic character, the items one 
to fifteen inclusive, and then lest this enumeration should 
be considered as excluding all other than the subjects 
enumerated, they conferred a general power on the 
Provincial legislatures to legislate generally over “ all 
matters of a merely local or private nature in the 
Province.” * 

The power of the Dominion Parliament to make laws 
for the peace, order and good government of Canada, 
except in matters which are exclusively assigned to the 
Provincial legislatures is, of course, the most extensive 
of all powers. Any subsequent enumeration of particular 
powers could not but, in accordance with the well-known 
rule of construction, have weakened this great grant of 
power but for the fact that the enumeration was stated 
to be for the purpose of greater certainty, but was not 

1 Lefroy’s Legislative Power in Canada, p. 242. 

* British North America Act, 30 and 31, Viet., c. 3, s. 92, City ot 
Fredericton v. The Queen, 3 S.C.R., p. 562, 2 Cart, p. 55. 
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Intended to restrict the generality of the foregoing terms 
that the exclusive power extended \o all matters within the 
class of cases which were enumerated. 

So, to make the matter perfectly clear, it was further 
declared that " any matter coming within any of the 
enumerated Classes of Subjects (for Dominion legislation) 
shall not be deemed to come within the class of matters 
of a local or private nature which were comprised in the 
enumeration of the classes of subjects which were assigned 
exclusively to the legislatures of the Provinces.” 

It might have been thought from the care thus taken judicial 
to distribute the respective powers of the Dominion and di#put< “* 
the Provinces that there would have been little room for 
conflict. The contrary, however, has been the case whatever 
apparent precautions are taken to avoid disputes as to 
extent of competing claims to jurisdiction, disputes seem 
the invariable concomitants of a Federal Constitution . 1 

Early in the history of the Dominion it was contended 
that the Dominion Government, in an Act 2 which provided 
for the administration of justice in the North-West Province, 
had acted beyond their powers in altering the rights under 
English Statute of a man put upon his trial for treason. 
Treason, it was said, was peculiarly an action levelled 
against the State. The dispute came before the Judicial Com- 
mittee, who pointed out that the power had been expressly 
given to the Dominion Parliament 3 to pass laws for the 
peace, order and good government of such Provinces and the 
words of the Statute were apt to authorise the utmost 
discretion of enactment for the attainment of the objects. 

They were words under which the widest departure from 
criminal procedure as it was known and practised in England 
had been authorised in India. Forms of procedure unknown 
to the English Common Law had there been established 
and acted upon. 4 


1 Ante, p. 89. 

#a 43 Viet., c. 25. 

* 34 and 35 Viet., c. 28, s. 4. 

4 Riel v. The Queen, 10 App. Cas. 675. 

i7— ( 2135 ) 
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A power to legislate for the peace, order and good govern- 
ment of a country is a very wide one, and notwithstanding 
that specified powers as to the administration of justice, 
property and civil rights are given in express terms to the 
Provincial Governments, it has Jpeen found that Dominion 
legislation impinges upon these. 

This may be illustrated by the interpretation of the power 
in respect of bankruptcy and insolvent legislation which is 
grafted to the Dominion, whilst the power over property 
and civil rights in the Province is granted to the Provincial 
legislature : yet it' would be impossible to advance a step 
in the construction of a scheme for the administration 
of insolvent estates without interfering with and modifying 
some of the ordinary rights of property and other civil 
rights, nor without providing some mode of special procedure 
for the vesting, realisation and distribution of the estate 
and the settlement of the liabilities of the insolvent. Pro- 
cedure must necessarily form an essential part of any law 
dealing with insolvency. " It is therefore to be presumed,” 
it was said, “ indeed it is a necessary implication that the 
Imperial Statute in assigning to the Dominion Parliament 
the subjects of bankruptcy and insolvency intended to confer 
on it legislative power to interfere with property, civil 
rights and procedure within the Provinces so far as a general 
law relating to these subjects might affect them .” 1 Legis- 
lation by the Dominion Parliament would be practically 
impossible in many matters such as Patents of Invention, 
Discovery and Copyrights, and Paper Money, unless the 
powers assigned to the Provincial legislatures were en- 
croached upon. In fact, any of the sixteen classes of powers 
allotted to the Provincial legislatures may be dealt with by 
the Dominion Parliament when the encroachment may be 
justified as necessarily incidental to the exercise of any 
of the powers expressly and exclusively conferred upon it . 2 

Does the contrary hold good ; can the Provincial legis- 
latures by necessary implication impinge upon the field of 

1 Cushing v. Dupuy, 5 App. Cas. 415. 

8 The Liquor Prohibition Appeal, 1896, A.C. 348, p. 393. 
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legislation secured to the Dominion Legislature ? It has 
been said that where a power falls within the legitimate 
meaning of any class of subjects reserved to the Provincial 
legislatures, their control is as exclusive, full and absolute 
as is that of the Dominion* Parliament over matters within 
its jurisdiction. 1 “ What judicial authority there is,” 
says Mr. Lefroy, " does not seem to carry the matter 
further than this, that whatever powers the Provincial 
legislatures have as included ex vi termini within the 
enumerated classes in section 92 when properly understood, 
those powers they may exercise, although, in doing so, they 
may incidentally touch or affect something which might 
otherwise be held to come within the exclusive jurisdiction 
of the Dominion Parliament under some of the enumerated 
classes in section 91.” 2 

Thus, the power to levy taxes for purposes of Provincial niu»tr»tk» 
revenue is granted to the Provincial legislatures, but principle, 
a law which imposes penalties for a violation of the laws 
relating to licences, is a revenue law which may interfere 
with the Dominion power over trade and commerce ; yet, 
in the Courts of Canada, such a law has been held to be 
within the legitimate scope of Provincial legislation. 8 

The Commerce power, again, is a power to regulate trade Commerce 
and commerce in the Dominions. In the United States ° wer ' 
it has been already shown how this power stopped short 
at the State which it did not control. In the United States 
the commerce power of the State is supreme and cannot be 
interfered with by the Federal Commerce power. In 
Canada the power belongs to the Dominion Government, 
and it extends over and within the limits of the Provinces. 

Still the Dominion Authority is a limited one, because 
the Provinces have powers of (1) direct taxation to raise 
revenue for provincial purposes ; (2) they control Municipal 
Institutions ; (3) their power extends over shop, saloon 

and auctioneers and other licences for the purpose of raising 

• 

1 Bank of Toronto v. Lambe, 12 App. Cas., p. 586. 

2 Legislative Power in Canada , p. 455. 

3 Exparte Laveille 2 Cart, p. 350. 
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revenue for provincial aVid local municipal purposes ; (4) 
they exercise authority over property and civil rights, 
and (5) over matters of a merely local, private or provincial 
nature. The exercise of any of these among other powers 
may at once bring them into direct conflict with Dominion 
legislation. 

For instance, is the business of carrying on an Insurance 
Company to insure buildings against fire a “ trade ” ? if so, 
was it competent for the legislature of Ontario to pass an 
Act insisting upon, uniform conditions in policies of Fire 
Insurance ? If the Insurance Company carried on a ’ 
“ trade,” was not “ trade ” a subject for Dominion legisla- 
tion ? The Judicial Committee decided that the Ontario 
Act was good, and they did not even rest their view on the 
ground that the business of insurance was not a trade, 
although they said that “ contracts of indemnity made 
by Insurers can scarcely be considered trading contracts,” 
but expressed their opinion that the term “ trade ” included 
political arrangements in regard to trade requiring the 
sanction of Parliament and the regulation of trade in matters 
of inter-provincial concern, and probably the general 
regulation of trade affecting the whole Dominion. 

The licensing cases further illustrate the nature of the 
conflicts that arise between Dominion and Provincial 
jurisdiction. The Dominion Parliament passed a general 
Act dealing with temperance, the Canada Temperance Act of 
1878. Their power to pass such an Act was not questioned, 
but their authority to pass an Act authorising the 
inhabitants of each town or parish to regulate or prohibit 
the sale of liquor within its limits was questioned since this 
was alleged to be an invasion of Provincial rights. The 
Judicial Committee upheld the validity of all the provisions 
of the Act, and said that Parliament did not treat the 
promotion of temperance as desirable in one province more 
than another, but as desirable everywhere throughout the 
Dominion. The objects and scope of the legislation wdi re 
still general, namely, the promotion of temperance by means 
of a uniform law throughout the Dominion. The manner of 
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bringing the prohibition and penalties of the Act into force 
which Parliament had thought fit to adopt, did not alter its 
general and uniform character/* 1 

In 1883-1884 the Dominion Parliament passed amending 
liquor licence Acts which they intended to supplement and 
enforce the Canada Temperance Act. Under these Acts 
the Government of Canada was empowered to issue licences, 
and a person who did not hold a licence was denied per- 
mission to deal in intoxicating liquors. The Acts provided 
for the issue of wholesale, saloon, hotel licences and licences 
for vessels. Provision was made to limit the issue of 
licences in the various licensing districts. In those parts 
of Canada where the Temperance Act had not been adopted 
by local option, the intention was to regulate the traffic 
by reducing the number of houses. 

The constitutionality of this legislation was questioned 
in 1885. The Judicial Committee decided that the amending 
Liquor Licences Acts were not within the competence of the 
Dominion Parliament. 2 

Another important case dealing with the same subject 
matter came before the Judicial Committee in 1896, where the 
question was whether the legislature of Ontario had power 
to pass an Act giving the council of every city, town and 
village, authority to prohibit the sale by retail of intoxicating 
liquors provided that any bye-laws intended to prohibit the 
sale should be first submitted and approved by the electors 
of the Municipality. The Judicial Committee decided that 
the liquor law prohibitions authorised by the legislature of 
Ontario were within their legislative power, but the pro- 
hibition would be inoperative in any locality which had 
adopted or might adopt the Canada Temperance Act. 

To further illustrate the point, the Dominion Parliament 
passed a law prohibiting railway companies from contracting 
out of their liability to pay damages for personal injury 
to their servants. It was argued that the law was beyond 

» 

1 Russell v. The Queen, 7 App. Cas. 841-842. 

* The Governor-General of the Dominions v. The Four Provinces 
(Wheeler C.C. 144}. P.C. 
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the competence of Parliament since the exclusive power to 
enact laws in respect to property and civil rights belonged 
to the Provinces. The making of through Railways was a 
Dominion power. Was the legislation truly railway 
legislation, or legislation as to civil rights under the guise 
of railway legislation ? 

It was said “ that there can be a domain in which 

domain. 

^Provincial and Dominion legislation may overlap, in which 
J neither legislation will be ultra vires, if the field is clear, and 
secondly, 'that if the field is not clear and in such a domain 
the two legislations meet, then the Dominion legislation 
must prevail .” 1 

In deciding the case the Judicial Committee considered 
that the law in question was ancillary to through Railway 
legislation, and was, therefore, a competent exercise of 
power by the Dominion Parliament . 2 

The innumerable cases in which a Dominion power 
trenches upon one of the enumerated Provincial powers 
may be seen on referring to the many important decisions 
Naturalise G f the Judicial Committee. Thus the Dominion Parliament 
can exclusively legislate with regard to naturalisation and 
aliens, and the Provincial Parliament in respect of property 
and civil rights. The legislature of Ontario passed a 
Coal Mines Regulation Act forbidding the employment 
of boys under twelve, and girls, women and Chinamen in 
coal mines. “ The subject of naturalisation primd facie 
would include the power to enact what should be the conse- 
quences of naturalisation or, in other words, what should be 
the rights and privileges pertaining to residents in Canada 
after they had been naturalised .” 3 Therefore, it was 
decided that the sphere of Dominion legislation was intruded 
upon, and the Provincial legislation was beyond the powers 
of the Provincial legislature. Some of the fiercest conflicts 
' of jurisdiction have arisen over questions of education. 
On this subject the Provincial legislatures possess exclusive 

1 La Compagne Hydraulique de St. Francis v. Continental Heat and 1 
Light Company, 1909, A.C., 194. 

1 Grand Trunk Railway v. Attorney-General of Canada, 1907, A.C. 66. 

1 As to these, ante , p. 252. 
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powers subject to certain restrictions protective of Roman 
Catholic minorities in Protestant Provinces. The Dominion 
Government, by the use of its political veto, could veto 
legislation which exceeded the Provincial powers of the 
Provinces. • 

The Manitoba School case twice came before the Privy Education. 
Council and ultimately ended in a compromise in 1896. 

It has been previously stated that there are certain powers 
which can be exercised concurrently by the Dominion and 
Provincial Parliaments. They extend over three separate 
subjects : emigration, agriculture and public works. 

Public works fall into two classes : first, those which are 
purely local, such as roads or bridges and municipal buildings, 
and these belong not only as a matter of right but also as a 
matter of duty to the local authorities. Secondly, there are 
public works which, though possibly situated in a single 
province, such as telegraphs and canals and railways, are 
yet of common import and value to the entire confederation 
and over these it is clearly right that the Central Govern- 
ment should have a controlling interest. 1 Public works 
are not specifically mentioned as subjects of concurrent 
legislation, but on reference to No. 10 of the Provincial 
Powers 2 it will be seen that works though local, fall under 
the Dominion power, although they are wholly situate within 
the Province, when they are before or after their execution 
declared by the Dominion Parliament to be for the general 
advantage of Canada or for the advantage of two or more 
Provinces. 

In respect of agriculture and immigration where concurrent 
jurisdiction exists, the law of the legislature only has effect 
in and for the Province as long and as far only as it is not 
repugnant to any Act of the Parliament of Canada. 

It will be seen by comparison with the legislative powers 
of the United States that the legislative powers under the 
Canadian Constitution Act are dissimilar. The powers of 
Congress are not expressed nor interpreted as exclusive 

1 (1895) 24 S.C.R., p. 226, In re Prohibiting Liquor Laws, per Gwynne, J* 

* Ante, p. 253. • 
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unless such a construction is so repugnant to them as to 
lead to the conclusion that by necessary implication they 
were intended to be exclusive. In Canada the Powers of 
the Dominion and Provincial Legislatures are mutually 
exclusive, except in the few Instances where they are 
expressed to be concurrent. 

As in the case of the Constitution of the United States, so 
under the Constitution of Canada, there have been numerous 
decisions as to the meaning and extent of the powers of the 
Central 'and Local authorities, and it is likely that there 
will be many more. As a learned Canadian Judge once said 
of the Constitution : it has bones and sipew but like the dry 
bones of the valley, it has yet to be clothed with many a 
judicial decision from all parts of the Dominion . 1 

1 Peters J. Kelly v. Sullivan, 2 P.E.I., pp. 90-91. 



CHAPTER XXII 

THE PROVINCES OF CANADA 

The Provinces of Canada all possess a Lieutenant-Gov- The 

. . ^ — i * __ . Executive 

emor as their Chief Executive Officer. He is appointed Government, 
by the Governor-General in Council by instrument under 
the Great Seal of Canada. He holds office during the 
pleasure of the Governor-General and is not removable 
within five years from his appointment except for cause 
assigned communicated to him in writing within one month 
after the order of his removal is made. The reasons for 
removal must be communicated to the Senate and House 
of Commons by message within one month after the order 
for removal is made. 

In considering the removal of a Lieutenant-Governor, 
the Governor-General acts on the advice of his ministry. 

Thus when the Lieutenant-Governor of Quebec, Mr. 

Lettellier St. Just, had dismissed his ministry and granted uudikr^ 
a dissolution under which the Opposition were returned to 
power, the Governor-General dismissed him, after referring 
the matter to the Colonial Secretary. Prior to the exercise 
of the Governor-General of his authority, resolutions had 
been passed in both Houses of the Dominion Parliament, 
that Mr. Lettellier St. Just’s dismissal of his ministry had 
been unwise and subversive of the powers of ministers under 
Responsible Government. 

As chief Executive Officer of the Province, the Lieutenant- oath of 
Governor takes an oath of allegiance and office on his and office, 
assumption of office. This he subscribes before the Governor- 
General or some person authorised by him. The oath is 
similar to that which the Governor-General takes on his 
assumption of office. 

# The general provisions of the British North America Act of 

relative to the powers and duties of the Lieutenant-Governor J£ t m j^cabic 
are applicable to the Lieutenant-Governor for the time being 
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of each Province or the (Chief Executive Officer or admin- 
istrator carrying on the Government. Since Responsible 
Government is in existence the Lieutenant-Governor acts 
upon the advice of his ministry in the same way as the 
Governor-General acts upon the advice of his ministry. 

In the exercise of his functions the Lieutenant-Governor 
of a Province should, of course, maintain that impartiality 
towards political parties which is essential to the proper 
performance of the duties of his office, and for any action 
he may take he is under the 59th section of the Act directly 
responsible to the Governor-General. The only safe principle 
tfyat he can adopt for his general guidance is that pointed 
out to him by the experience of the working of parliamentary 
institutions ; to give his confidence to his constitutional 
advisers while they enjoy the support of the majority of 
the Legislature. 1 2 

Lieutenant-Governors receive instructions as to their 
duties from the Secretary of State for Canada. There have 
not been apparently any instructions issued as to powers 
of reservation of Bills, although the practice is to reserve 
such, as to the constitutionality of which there is any doubt. * 

Most legislation of the Provinces is made in the King’s 
name, who is a part of the Legislature. There are exceptions 
in Nova Scotia, New Brunswick and Prince Edward Island. 

Thus in New Brunswick the enacting power is expressed : 
" Be it enacted by the Lieutenant-Governor and Legislative 
Assembly ” as follows. In British Columbia the enacting 
power runs : “ His Majesty by and with the advice and 
consent of the Legislative Assembly of the Province of 
British Columbia.” The exceptions to the usual form are 
“ merely old survivals of no constitutional significance.” * 

Although the Governor-General exercises the Royal 
prerogative of mercy for the whole Dominion, the Provinces 
have provided for its exercise by Lieutenant-Governors in 
the Provinces : The Lieutenant-Governor is not a mere 


1 Bourinot’s Parliamentary Institutions of Canada, p. 63. 

2 Keith’s Responsible Government in the Dominions, p. 183. 
* Ibid . 
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official, but is a representative of the*Crown, and as much the 
representative of His Majesty for all purposes of Provincial 
government, as the Governor-General himself is for all 
purposes of Dominion government. 

The provisions as to thtf disallowance of Acts and the A««nt, 

* reservat ion 

signification of the pleasure of the Crown on Bills reserved and <u*- 

7** . r . . ^ allowance 

which are in force with reference to the Dominion Govern- oi Acts, 
ment, are by the British North America Act declared 
to be in force in the four provinces of Canada, with the 
exception that a Lieutenant-Governor is substituted for 
• the Governor-General of the Governor-General for the 
Queen and for a Secretary of State, of one year, for two 
years and of the Province for Canada. 

All powers, authorities and functions exercisable by the of 
Governors or Lieutenant-Governors of Upper Canada 
Lower Canada or which were vested in them, either before 
or at the time of the Union, as far as they are capable of 
exercise in relation to the Governments of Ontario and 
Quebec, vest and become exercisable by the Lieutenant- 
Governors of these Provinces. Power, however, is given 
to abolish or alter any of these except those established 
by the Imperial Parliament. The Dominion Parliament 
fixes the salaries of Lieutenant-Governors. The Lieutenant- 
Governors of Ontario, Quebec and Manitoba receive salaries 
of 10,000 dollars. Those of Nova Scotia, New Brunswick, 

British Columbia and Saskatchewan and Alberta 9,000 
dollars, the Lieutenant-Governor of Prince Edward Island 
7,000 dollars. 

A Lieutenant-Governor is advised by a Council, which is 
called the Executive Council. In the two Provinces of 
Ontario and Quebec the Councils are composed of such how 
persons as the Lieutenant-Governor thinks fit to choose 
in his discretion. These Councils originally comprised 
the following officers : the Attorney-Generals ; the 
Secretaries and Registrars of the Provinces, the Treasurer, 
Commissioners of Agriculture and Public Works. Quebec, 
in addition, included the Speaker of her Legislative Council 
and the Solicitor-General. 
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The Constitution Act (impliedly empowered a Lieutenant- 
Governor to prescribe the duties of his officers and the 
departments over which they were to preside. He was 
also empowered to appoint other and additional officers to 
hold office during his pleasure, to prescribe the duties of these 
officers and the Departments over which they were to preside 
or to which they should belong and the clerks and offices. 

The Provincial legislatures are not of one uniform 
pattern. In Ontario the legislative power is vested in the 
Lieutenant-Governor and one House only, styled the 
Legislative Assembly. At the time of the Union this' 
chamber consisted of eighty-two elected members. 

Quebec, on the other hand, possesses two Houses, the 
Upper or Legislative Council and the Lower or Legislative 
Assembly. These with the Lieutenant-Governor constitute 
the legislative power of Quebec. The Legislative Council 
at the time of the Union consisted of twenty-four members 
holding office for life, appointed by the Lieutenant-Governor, 
but power was given to the Legislature to alter this. 

The Lieutenant-Governor appoints the members of the 
Legislative Council. Ten members constituted a quorum 
of the Legislative Council in 1867, including in this 
number the Speaker. 

Questions are decided by a majority of votes. The 
Speaker is given a vote, but not a casting vote. If the 
numbers on a division prove equal the decision is held 
to be in the negative, in the same way as it was so directed 
to be held in the Dominion Senate. 

In 1867 the Legislative Assembly of Quebec consisted 
of sixty-five elected members, but power was given to the 
Legislature to effect certain changes. The power, however, 
was restricted by a provision that no Bill altering the limits 
of electoral divisions should be presented to the Lieutenant- 
Governor for his assent until the second and third readings 
of such Bill had been passed in the Legislative Assembly 
with the concurrence of the majority of members repre- 
senting all the electoral divisions or districts which were 
specified in the British North America ^ct. An address 
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stating that these requirements had*been complied with was 
required to be presented to the Lieutenant-Governor prior 
to asking his assent to any such Bill. 

Disabilities were imposed on persons holding office under Du»bmt>« 

~ , r ..of office- 

the Crown and on persons in receipt of pay or commission holders, 
from the Governments of both Ontario and Quebec. These 
disabilities, however, did not attach to members of the 
* Executive Council nor to the holders of the offices of 
Attorney-General, Secretary and Registrar of the Province, 
Treasurer, Commissioner for Crown Lands and Commissioner 
for Agriculture and Public Works, and in addition in Quebec, 
to the Solicitor-General. Following Imperial precedents 
a minister on taking office, unless he already held office, 
was required to submit himself for popular re-election. 

The Legislative Assemblies of Ontario and Quebec are Duration of 
elected for a period of four years. Like the Dominion sscru 
Parliament, each Assembly must hold one session in the 
course of every year so that twelve months shall not inter- 
vene between the last sitting of the Legislature in each 
Province in one session and its sitting in the next session. 

The provisions applicable to the election, vacancies, duties Provisions 
and absence of the Speaker, and the quorum and method fk>mSon to 
of voting in the Dominion House of Commons are applicable ammons. 
to both Provincial Assemblies. The Constitution of Nova 
Scotia was left unaltered at the Union. 

The Legislative Power in the Constitution of Manitoba sm^e^ 
in 1870 was vested in two Chambers, but in 1876, in one. 

New Brunswick abolished her Legislative Council in 1891, 
and Prince Edward Island hers in 1893. Nova Scotia, 
however, still possesses two Chambers. Alberta in 1905, 
under the Dominion Act of the same year, which granted 
her a Constitution, received a Single Chamber Government, 
as did Saskatchewan. The provisions relating to Appro- 
priation and Taxation Bills and the recommendation of 
money votes which apply to the Dominion Government 
•apply to all Provincial governments. 1 


1 Ante , p. 242. 
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Whilst the system of One-Chamber Government has 
been generally adopted in the Provinces regard must 
necessarily be paid to the limited powers of Government 
that the Provinces possess and the existence of the political 
Veto of the Dominion Government. The nominated 
Chamber has never been popular in Canada, and both in 
190f> and 1908 debates took place in the Dominion House 
as‘to the possibility of making the Second Chamber elective. 1 
On the establishment of the Dominion Government in 
arranged. 1867, it was necessary both to make provisions for the 
Government of the Provinces and to adjust their relations 
towards the central authority. The Dominion Government 
assumed liability for their debts and liabilities, and all duties 
and revenues over which the four Provinces who formed 
the Union possessed powers of appropriation, were formed 
into one consolidated Revenue Fund becoming subject to 
appropriation by the Dominion Government for the public 
service of Canada, with the exception of certain portions of 
the revenue which were reserved to the Provinces and 
certain other portions of revenue which the Provinces in 
future became entitled to raise under the special powers 
given them by the Dominion Act. 

The Consolidated Fund of Canada, which was created 
in this way, was directed to be primarily charged : (1) 
with all the costs of its collection and management ; (2) 
with the annual interest on the debts of the four Provinces ; 
(3) with the Governor-General’s salary : but, subject to these 
charges, the Consolidated Revenue was held subject to 
appropriation by the Parliament of Canada for the public 
service. 

For the purpose of redeeming their debts, the Provinces 
surrendered all their stocks, cash, bankers’ balances and 
money securities with some specified exceptions and also 
other certain specified public works and property. *- 

The public works and property surrendered consisted 
1 Canada House of Commons Debates, 1906, pp. 2276-^908. 
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of canals with land and water-power connections, public 
harbours, lighthouses and piers, and Sable Island, steamboats, 
dredges, and public vessels, rivers and lake improvements, 
railways and railway stocks, mortgages and other debts 
due by railway companies,, military roads, Custom Houses, 

Post Offices, and all other public buildings except such as 
the Government of Canada chose to appropriate for the use 
of the Provincial legislatures and Governments. Property 
which had been transferred by the Imperial Government, 
known as ordnance property, armouries, drill-sheds, military 
( clothing, and munitions of war and lands set apart for general 
purposes. 

Certain other assets, which belonged at the time of the conjoint 
Union to the Province of Canada, after Federation became Snurioand 
conjointly the property of the Provinces of Ontario and Queb ' c ‘ 
Quebec. These comprised schools, court-houses, municipal 
funds, etc. : — All lands, mines, minerals, and royalties, 
which had hitherto belonged to the individual Provinces, 
continued their separate property, as did all assets connected 
with such portions of the public debt as were assumed 
by that Province. 

For the purpose of endowing the Provinces with funds, the Dominion 
Dominion Government was directed to make yearly grants 
to the Provincial Governments based upon census returns 
for the support of their governments and legislatures. The 
amount, though varying, being fixed, the Provincial Govern- 
ments were in no way financially at the mercy of the 
Dominion Government. 

Free trade was established throughout the Provinces E«awi»hinent 

. e _ _ ° i • 1 XT °* Fr0C 

in respect of home-made or home-grown articles. Never- Trade, 
theless special rights were reserved to New Brunswick 
in reference to her timber dues. 

Following the precedents of the Supreme Court of the Land or 
United States established in the great constitutional cause ESo^Sng to 
of McCulloch v. Maryland 1 it was declared that neither or to the 
land nor property belonging to Canada or to any ot the free^from^ 
Provinces should be liable to taxation by the one or the the other. 

1 Ante, p. 82. 
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other authority. The Imperial Act of 1871, which enabled 0 
the Parliament of Canada to establish new Provinces 
entitled it to' make provision for the Constitution and 
administration of each Province. . 

Anniuj. ^ The Acts of the Dominion Government of 1905, which 
compensation established Alberta and Saskatchewan, provided for the 
ESX and payments of annual subsidies by half-yearly instalments 
Saskatchewan. ^ ac [vance in proportion to the population, and compensation 

was also given for public lands which remained vested in 
the Crown, administered by the Government of Canada 
for the purposes of Canada. 

.In 1907, the Canadian Government determined to make 
fresh arrangements with the Provinces and recourse was 
had to the Imperial Parliament. Fixed grants are now 
made yearly to the provinces for their local purposes and 
the support of their Government and Legislatures, and cer- 
tain additional grants in certain cases (7 Edw. VII, ch. 11). 
The alteration was carried out by the wishes of the Dominion 
and Provincial Governments. 

Each of the Provinces of Canada possess the fullest 
powers to alter their Constitutions although they are not 
entitled to interfere with the Office of Lieutenant-Governor. 1 

See ante , p. 268, as to the limitation in the case of Quebec. 



CHAPTER XXIII 

THE NATURE OF THE CANADIAN CONSTITUTION 


The Constitution of Canada adopts the well-known triple The nature 
division of powers, so characteristic of Federal Constitu- Canadian 
tions, following the precedent set by the United States' nsttu 
Constitution. Like the latter Constitution, also, it is written, 
but unlike in that it contains but small powers in itself of 
amendment. 

Whilst in the making of the United States' Constitution, Difference 
the separate States surrendered some of their powers to the Canadian JU 
United States and reserved all not surrendered, in Canada constitution, 
the separate Provinces surrendered the whole of their 
powers to the Federal Government, receiving back under 
the Constitution grants of power establishing their rights. 

The Constitution, therefore, created a central Government 
and simultaneously provincial governments by the same 
instrument.! 

As a written Constitution it operates over a far larger vvider area of 
area of Government than does the Constitution of the 
United States. 

Lord Lorebum, ex-Lord Chancellor, in delivering the a sole ^ 
opinion of the Judicial Committee in a recent case , 1 explained British North 
the position thus : “ The desire of Canada for a definite 
Constitution embracing the entire Dominion was embodied 
in the British North America Act." “ Under this organic 
instrument the powers distributed between the Dominion 
on the one hand and the provinces on the other hand, cover 
the whole area of self-government within the whole area 
of Canada. It would be subversive of the entire scheme 
and policy of the Act to assume that any point of internal 
self-government was withheld from Canada." 

• The British North America Act may be regarded as 


1 Attorney-General for Ontario v. Attorney-General for Canada, 1912, 
A.C. 571, 581. # 
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the sole charter by which the rights claimed by the Dominion 
and the Provinces respectively can be determined. 
a teMty Although it was founded upon the Quebec resolutions, 
and was, therefore, a treaty of Union between the Provinces 
as soon as it became law, it ' constituted a wholly new 
point of departure. 

Notwithstanding this, the state of legislation and other 
circumstances existing in the various provinces of Canada 
, prior to Confederation, sometimes require to be considered 

in construing the sections of the. Act relative to the dis- 
tribution of the powers, as may also the character of 
‘ legislation in England itself. 

Political Another distinguishing feature of the Canadian Consti- 
jiJgndamentai tution (which, however, is shared with South Africa), is the 
betweothe existence of a veto power over Provincial legislation. 
Constitutions, exercisable by the Governor-General in Council. The 
existence of this power is one of the fundamental differences 
between it and the Constitution of the United States. 

There is nothing similar to this veto power in the United 
States' Constitution. It is true that the Supreme Court 
of the United States can supersede State legislation, when the 
same matter is the subject of legislation by both Federal 
and State Legislatures. For instance, where a Federal 
and State Statute operate upon the same subject-matter 
and prescribe different rules concerning it, provided that 
the Federal statute is within the powers of the Federal 
Parliament, the State Statute must give way. 1 
TbepOTrert° The great power to make laws for the peace, order and 
order*' ind^' S 00< i government of Canada, a power so familiar in Imperial- 
'go™™- made Constitutions, is utterly unlike any power granted 
Canada. to the Federal Government of the United States, and far 
greater, since it extends over a wider sphere of Government. 
In the United States none of the Federal powers have 
a greater operation than over the fields of Federal domain. 
A Canadian realises the existence of his Federal Government 
in the ordinary business of life far more than an America* 

1 Davis v ; Beason, 133, U.S. 33. Gulf of Colorado and Santa F6 
Kailway Co. v. Hefley, 158, U.S. 98. 
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the existence of his Federal Government. The former 
Government controls agencies and makes laws, which the 
latter leaves to the States. The restriction on legislation 
by the United States further hampers Congress. Thus 
the fundamental law that the obligation of contracts must Fund»menui 
not be impaired, applying as it does both to the Federal u”ed sutm. 
and the State Government, narrows the field of both Federal 
and State legislation. Whatever the law is that bears on 
the subject-matter of a contract at the time the contract 
is made, cannot be changed so as to affect even indirectly 
the rights accruing by the contract or the legal position 
of the parties in respect to its enforcement, 1 but Dominion 
legislation is wholly unfettered. 

Although the triple division of powers exists separating N»ture of th# 
the Executive, Legislative, and Judiciary.it is not nearly o^poro? 1011 
so marked as in the United States. In a great degree 
the division of powers in the Dominion resembles the 
division of powers which Montesquieu commended as so 
admirable in the British Constitution. 

Another fundamental difference between the two Con- The 
stitutions will be found in the recognition in the United M^»*piopie. 
States of the sovereignty of the people, and in Canada of 
the Legislature. Again, whilst many checks are directed 
against legislatures and legislation in the former, hardly 
any exist in the latter. 

“ Trust not legislation nor legislators” has always been "Tnutnot 
the political maxim of the United States. Trust good men le,i * uto ”’ 
has been the guiding policy of the British, on which the 
Canadian Constitution has been fashioned. 

The system of Responsible Government, if it stood by itself, Exiitence'W''" 
would differentiate the Constitution of Canada from that Government, 
of the United States as surely as the Mediterranean divides 
Europe from Africa. 

The ideas that actuated the framers of the United States’ 
Constitution have been cherished by the people. They 
Have no great respect for State legislators, with the result 
that State legislation is viewed with suspicion. 

1 Ante, p. 113. • 
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Lecture* " We see/' says an American writer, “ communities as 
united states e ® c ient principals binding public agents by their own 
‘fundamental rules, cutting down credentials as though 
deference to statesmanship were at an end. Instead of 
looking up to the Legislature as the arcanum of fundamental 
liberties we see the people inclining rather to Governors 
and the Courts as a needful corrective upon legislatures 
tempted to go astray/’ 

* State Constitutions, in consequence, are altered and 
matters introduced into them which in other Constitutions 
are left to the discretion of the legislatures. The United ' 
States citizen by placing them out v of the reach of the 
legislators evinces his determination not to allow any 
interference with those principles which he considers 
fundamental. 

In Canada the legislative powers of the Dominion Gov- 
of thcT powers, ernment are almost wholly exclusive of the Provinces. In 
the United States the Federal powers are concurrent with 
those of the State, and will not be construed as exclusive 
unless from the nature of the power or from the obvious 
result of its operations a repugnancy exists leading to the 
necessary conclusion that the power was intended to be 
exclusive. Therefore, Canadian judges find very little aid 
from a study of American precedents. Only, therefore, 
to a very small extent is there the need of considering the 
question of implied powers. It may be that a Dominion 
power must intrude on the Provincial domain to make it 
effective. Is it a natural implication that it should ? The 
answer may be yes or no. 

Again, the Federal principle is everywhere markedly 
in evidence in the United States’ Constitution : in the 

e esent in the . Tr 

nited states' election of the Executive officers, the President and Vice- 

Constitution. . . 

president, in the Constitution of the Legislature and the 
provision of a Federal Court to interpret the Constitution, 
in the checks on legislation and in the methods provided for 
the amendment of the Constitution. 

In the Canadian Constitution, at the most, it is but 
faintly visible. In Canada it may be observed in the 
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existence of a Federal Union and tke division of the Senate, 
but no voting takes place by Provinces on any occasion in 
any branch of the legislature of Canada. The British 
NorthJUnerica Act unites the Provinces, and having formed 
the U$ion leaves the legislature of the Dominion Parliament 
to legislate for the whole of Canada : in the same way that 
the Imperial Parliament legislates for the United Kingdom 
but with this difference, the Parliament of Canada may not 
intpide on the provincial sphere. 

No Supreme Court in Canada is constituted by implication judicial 
/guardian of the Constitution in the same way as the Supreme P ° wer ’ 
Court of the United States is. The natural Supremes 
Court of Canada is the Judicial Committee, the Court ofl •; 
the Empire. * 

The powers of legislation of the Dominion Parliament Enumerated 
&re unlike the powers possessed by Congress. The Dominion 
powers and the Provincial powers are enumerated in such 
a way that you can place one set of powers on one side, and 
the other set on the other, and in a general way ascertain 
the sphere of each. Sometimes they overlap and difficulty 
arises, which requires a Judicial construction. You cannot 
do the same thing with the Federal State powers in the 
United States. To ascertain the respective sphere of the 
one or the other, it is necessary to explore a mass of Federal 
law, then will it be understood how judicial decisions have 
been the cement which has bonded the constitutional 
brickwork and rendered possible the Stately edifice. 

In the existence of a nominated Senate whose members 
are entitled to sit for life, again a great difference appears /" 
between the two Federal Constitutions. 

The framers of the United States’ Constitution would Nommated 
have rejected any idea of a nominated body. A nominated 
Senate would have been considered without strength to 
check the impulse of a popular Assembly, so as to give 
the people an opportunity for second thoughts. 

• Again, a substantial distinction between the two Con- Dmtian of 
stitutions is clearly indicated in the term fixed for the A»»embiie«. 
duration of the popular Assemblies. The difficulty caused ^ 
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The Speaker. 
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by a constant changing *oi the executive militating against 
short Parliaments where Responsible Government is in exist- 
ence, is not a matter of great importance in the United 
States since the Executive is not dependent upon Parliamen- 
tary support. No doubt it fs advantageous, but not 
indispensable. In Canada it is indispensable since the 
Government cannot be carried on without it. 

In the United States the Speaker is a great party leader, 
in Canada he is not. He is only the eyes and ears of 
Parliament as the Speaker is at Westminster. 

Many other points of dissimilarity may be traced. Some 
of which have been already dealt with. 

The divergencies of the two Constitutions spring mainly 
from historical causes, which have been fully explained. 



CHAPTER XXIV 


THE CONSTITUTIONAL DEVELOPMENT OF AUSTRALIA 

The name Australia appears to have been originally sug- 
gested by its circumnavigator, Matthew Flinders, some- 
where between the years 1813 or 1814. It was not, how- 
ever, until six or seven years later that it came into use 
. as descriptive of the Island Continent. Prior to this 
period it was known indifferently by the names of Terra 
Australis, Austral Asia, or New Holland, according to the 
whim of the explorer or the historian. The first statutory 
recognition by the Imperial Parliament of the name 
Australia occurs in the Act 10 Geo. IV, c. 22, which refers 
to Western Australia on the western coast of New Holland. 

To understand the principle of the Australian Federation, 
it is necessary briefly to trace the creation and growth of 
the various States which comprise the Commonwealth and 
their constitutional development. 

The first step in the annexation of Australia was taken captain cook, 
on the 23rd of August, 1770, by Captain Cook, the daring 
navigator, who had sailed up the river St. Lawrence just 
prior to Wolfe’s triumphant enterprise. On that day 
Captain Cook took formal possession of the eastern portion 
of the Continent from latitude 38° to latitude 10£° S, in the 
name of His Majesty King George III. 

In 1784, by an Act of the Imperial Parliament (24 Geo. Ill, captain 
c. 56), power was given to appoint places in New South commiaoion. 
Wales to which felons should be transported ; and in 1787 
a commission was issued to Captain Phillip appointing him 
Captain-General and Govemor-in-Chief over New South 
Wales extending from Cape York south to the southern 
extremity of New South Wales, and westward to the 135° 

•of east longitude, together with the adjacent islands in the 
Pacific between the latitudes of 10'37° and 4339° south. 

By the terms of the commission. Captain Phillip was given 
* 279 
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jurisdiction over a largef portion of New South Wales east- 
wards and over Van Diemen’s Land, now the State of 
Tasmania. 

Boundary of In 1827 the boundary of New South Wales was moved 
Wales moved westward to the 129 of east longitude. 

westward. u 

Possession of It was not, however, till the year 1829, when the part of 
Australia west of the 129° of longitude was taken possession 
of, that the whole of Australia passed under the jurisdiction 
of the British Crown. 

Prior to 1823, the Governor had almost despotic control 
over the Colony under his charge. The first germ of 
Representative Government appears in that year, when a 
nominee. Legislative Council to assist' the Governor was 
appointed/ 

A subsequent amendment of the Council’s powers was 
made in 1828, but it was not until the year 1842 that even 
a partially representative body was created in Australia. 

By an Act passed in the latter year, provision was made 
within the Colony of New South Wales for a new Legislative 
Council to consist of 36 members, of whom 12 were to be 
nominated by the Crown &nd 24 elected by the inhabitants. 
The new system, however, could not be called in any sense 
Responsible Government, as the whole executive authority 
and the appointments under the Crown still remained in 
the Governor under the direction of the Home Government. 
The passing by the Imperial Parliament of the Australian 
Constitution Act, 1850, was a recognition by 
British Ministers that the time had arrived in the 
history of Australia when provision should be made for 
legislatures in the Colonies modelled and capable of develop- 
ment on the lines of the Imperial Parliament, subject to 
such differences as their altered conditions needed. This 
important Act made provision for the erection of two 
Houses of Parliament in each of the Colonies of New South 
Wales, Van Diemen’s Land, and in the Province of South 
Australia. «. 

Provision was made for the southern or Port Philip 
District of New South Wales, which was by the Act 
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separated from the Mother Colopy and erected into a 
separate Colony under the name of Victoria. 

After providing the necessary machinery for effecting the Fo»tur« 
above purposes, the Act empowered the new Legislatures °‘ the Aot ' 
to make laws for the peaoe and good government of the 
respective Colonies, to impose customs and other taxa- 
tion, and appropriate the proceeds towards the public 
service. The Legislatures, however, were forbidden to 
enact laws repugnant to the Law of England, to impose 
differential Customs duties, or to interfere with the sale 
. and appropriation of Crown Lands, or to pass appropriation 
Bills without a previous message of request from the Crown. 

Under this Act, provision was also made that one-third of 
the Upper Chamber should be nominated by the Crown. 

The Imperial Government, whilst thus showing its 
willingness to concede a considerable measure of self- 
government, were of the opinion that some official repre- 
sentation in the Legislature was still necessary, and that 
the control of the public lands and the appointment of 
Civil Servants should, for the time being, remain under the 
direct control of the Home Government. 

Before the Bill became law, an agitation sprang up in Agitation 
New South Wales protesting against the retention of these S!*Biu. 
safeguards. 

The Act of 1850 meanwhile having passed into force, the 
Secretary for the Colonies, in response to the protests 
of the Colonists, requested the Legislative Council of New 
South Wales to draft a Constitution similar to the Canadian 
one on bicameral lines. 

This Constitution, when drafted, subject to some amend- 
ments, was finally passed by the Imperial Parliament, and 
received the Royal Assent on July 16th, 1855, under the Amended^ 
name of the New South Wales Constitution Act, 1855. By isss- 
this measure a full measure of Representative Government 
was given New South Wales. The control of the Crown 
Lands and appointments to Civil Servants was vested in 
the Government of the Colony, but the provision for 
disallowance of Bills remained intact. 
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On the same day an Act giving the new Colony of 
Victoria full Representative Government also received the 
Royal Assent. 

Tasmania (which was known till 1853 as Van Diemen's 
Land) about the same time by an Act which received 
the Royal Assent, on October 24th, 1856, received 
somewhat similar legislative powers. 

Of the other Colonies now forming the Australian Com- 
monwealth, South Australia, in 1856, by an Act modelled 
on the-Tasmanian Constitution Bill, received a considerable 
extension of the powers of self-government which had 
been already granted her under the Australian Colonies 
Government Act, 1850. These powers, although not so 
extensive as those granted to the other Colonies, were 
subsequently added to from time to time by numerous 
amendments of her Constitution. 

The Colony of Queensland (formerly known as the 
Northern or Moreton Bay District of New South Wales) 
had, since the passing of the Act of 1842, returned eight 
members to the Parliament of New South Wales. 

In 1859, by Letters Patent issued pursuant to the pro- 
visions of the New South Wales Constitution Act, 1855, 
the district was erected into a separate Colony under the 
name of Queensland, with a Legislative Council and 
Assembly with substantially similar powers to those of 
her Mother Colony. 

The Colony of Western Australia was the last to receive 
a r full measure of Parliamentary Government on July 18th, 
1893. 

Numerous Acts amending the Constitutions of the various 
Colonies have from time to time been passed by the respective 
local legislatures, and in addition further powers have been 
granted by special Acts of the Imperial Parliament resulting 
in a general likeness in the Constitutions and powers of the 
various Colonies at the present time. 

What were originally the Colonies of New South Wales*; 
Victoria, Queensland, Tasmania, Western Australia, and 
the Province of South Australia now form the respective 
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States of those names in the Commonwealth of Australia. 
The outline given above of their origin and constitutional 
development enables a better appreciation to be formed of 
their position at the time of Federation, and how, although 
differing in minor details?, they possessed substantially 
similar constitutional powers. They were, each in their 
sphere, quasi-Sovereign States, and immediately prior to the 
establishment of Federation, were, all of them, as capable 
of entering into a Federal compact on equal terms, subject 
to the approval of the Imperial Parliament, as were the 
thirteen States of America after their Declaration of 
Independence or the four Provinces of Canada in 1867. 



CHAPTER XXV 

THE FEDERAL MOVEMENT IN AUSTRALIA 

of°FedCTiuion The principal motive power that brought about Federation 
in Australia is considered to have been trade considerations. 
As v early as 1846, whilst as yet Port Phillip was a portion 
of New South Wales, and before it had acquired the status 
, of a separate colony, Sir Charles Fitzroy, Governor of New 
* South Wales, made the suggestion that there should be a 

Governor-General for New South Wales. 1 His proposal was 
approved by the Committee of the Privy Council in 1849. 
^SSTefi for Other suggestions which were made by this Committee for 
Assembly. the establishment of a general executive and legislative 
authority to '* superintend the initiation and foster the com- 
pletion of such measures as those communities may deem 
calculated to promote their common welfare and prosperity 
was not approved, and those portions of the Bill which 
proposed a General Assembly were abandoned subsequently." 
Governor- Notwithstanding this abandonment, it was still possible 
General. to carry out those proposals which depended not upon 
legislation, but on an exercise of the executive power. 
Earl Grey, Colonial Secretary in 1851, framed fresh instruc- 
ftoo“ les rions f° r Governors, and appointed Sir Charles Fitzroy 
Governor-General for Australia, the remaining Governors in 
Australia receiving titles as Lieutenant-Governors. 

In 1855, however, the Lieutenant-Governors once more 
became Governors, and in 1861 the Commission to the 
Governor of New South Wales ceased to be accompanied 
by the Governor-General's Commission. 

Pioneers of The three pioneers of Federation with whom the Federal 
movement in Australia will always be identified were 
Wentworth, Gavan Duffy, and Deas Thomson. The 
forest of difficulties they had to traverse might have daunted* 
any but the boldest. 

1 Despatch, Sept. 29th, 1846. 
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In 1857 a suggestion for a Bill ftfr the establishment of a 
General Assembly was laid before the Home Government 
with no success. Meantime, difficulties militating against 
the idea were rather increased than diminished, owing to 
the imposition of inter-colonial tariffs and the impossibility 
of arriving at any uniformity. 

It was not until 1873 that the Australian Colonies received 
power to enter into reciprocal arrangements. The power, 
however, was never used. 

Other matters, however, now began to loom large and 
' attract increased attention to the necessity of Federation. 
Amongst these may be mentioned the opening up by France 
of a penal settlement in New Caledonia in 1864, and the 
activity of the United States and Germany in the Pacific. 

In 1867, Mr. (after Sir) Henry Parkes became a prominent 
advocate of Federation. In addressing an inter-colonial 
Conference called to discuss the question of postal communi- 
cation with Europe, he said : “ I think the time has arrived 
when these Colonies should be united by some Federal bond 
of connection. I think it must be manifest to all thoughtful 
men that there are questions projecting themselves upon 
our attention which cannot be satisfactorily dealt with by 
any one of the individual Governments. I regard this 
occasion, therefore, with great interest, because I believe 
it will inevitably lead to a more permanent understanding. 
I do not mean to say that when you leave this room to-night, 
you wall see a new constellation of six stars in the heavens. 
I do not startle your imagination by asking you to look for 
the footprints of six young giants in the morning dew when 
the night rolls away ; but this I feel certain of, that the 
Mother Country wall regard this Congress of the Colonies 
just in the same light as a father and mother may view the 
conduct of their children when they first observe those 
children beginning to look out for homes and connections 
for themselves.” 1 

* Notwithstanding the note of optimism sounded by Sir 

1 Quick & Garran, Constitution of the Australian Commonwealth, p. 104, 
quoting Melbourne t4 rgus of 18th March, 1867. 
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Henry Parkes, the Federal movement gained but little 
strength. A memorandum which he laid before a Conference 
of the seven colonies, held at Sydney in 1881, expressed 
his views as positions hardly open to debate. 

(1) That the time is not come for the construction of a 
Federal Constitution with an Australian Federal Parliament. 

(2) That the time is come when a number of matters of 
much concern to all the Colonies might be dealt with more 
effectually by some Federal Authority than by the Colonies 
separately. 

(3) That an organisation which would lead men to think ' 
in' the direction of Federation and accustom the mind to 
Federal ideas would be the best preparation for the foundation 
of Federal Government. 

Sydney 0 ”^ In November, 1883, after some progress had been made 
in forming public opinion mainly through the energy of 
Mri Service, the Premier of Victoria, a Conference took 
place at Sydney, which included representatives from 
New Zealand and Fiji, and from the six colonies. 
for*aFed«»i The then Prime Minister of Queensland, Mr. (now Sir) 
Australian Samuel Griffith, at this Conference moved the following 
resolution : “ That it is desirable that a Federal Australian 
Council should be created for dealing with the following 
matters — 

" 1. The marine defences of Australasia beyond territorial 
limits. 

“ 2. Matters affecting the relations of Australasia with 
the islands of the Pacific. 

“ 3. The prevention of the influx of criminals. 

" 4. The regulation of quarantine. 

" 5. Such other matters of general Australasian interest 
as may be referred to it by His Majesty or by any of the 
Australasian legislatures.” 

The resolution was adopted, and on December 3rd, 1883, 
a committee was appointed which reported on December 4th 
to the Conference, and the draft of a proposed Bill was alstf 
brought forward to establish a Federal Council of 
Australasia. v 
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By 1884 all the Colonies, except* New South Wales and 
New Zealand, had agreed to accept the Bill, and adopted 
addresses asking for its enactment by an Act of the Imperial 
Parliament. 

This Bill subsequently became law as the Federal Council 
of Australasia Act. 1 

This Act constituted neither an executive nor judicial Federal 
authority, and its membership by any colony was optional, 

Its legislature consisted of representatives nominated by the Act ' 
legislatures of the Colonies. 

• Up till the year 1895, when the representation of each Alteration oi 
Colony was increased, the representatives were either 2™!“°**' 
ministers or ministerial supporters. With some exceptions, 
the legislative powers of the Council required to be set in 
motion on the initiation of the legislatures of the Colonies. 

It could neither raise nor appropriate revenue. 

In 1895, it, however, passed resolutions in favour of 
uniform company and banking legislation. 

During and prior to the existence of this body, which was 
clothed with far less authority than the Confederation of 
the United States many important matters were constantly 
under discussion at inter-Colonial Conferences, including 
military and naval defence. 

In 1889, Sir Henry Parkes, the Premier of New South 
Wales, on behalf of New South Wales, invited each of the 
Colonies to appoint through their legislatures six persons 
chosen from the two political parties in the Colony, for the 
purpose of a Conference. 

The Conference, which met at Melbourne on February 6th, xh? Melbou rne 
1890, unanimously resolved that the best interests and 
future prosperity of the Australasian Colonies would be 
provided by an early Union under the Crown, and that 
the time was come for the Union of these Colonies under 
one legislative and Executive Government on principles 
just to the several Colonies. 

* The members present pledged themselves to endeavour Propo««i 
to induce their legislatures to appoint delegates to a 

1 48 and 49 Vict.^c. 6. 
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National Australasian Convention, with power to consider 
and report upon a proposal for a Federal Constitution. 
cEmwltton Delegates subsequently chosen by the Australian legis- 
latures met at Sydney in 1891. The methods of their 
appointments were by resolutions of both Houses of the 
Australian legislatures. 

Amongst the many well-known and distinguished men 
who there assembled were Sir Henry Parkes, the Premier of 
New South Wales ; Mr. (afterwards Sir) J. P. Abbot, the 
Speaker ; Mr. G, R. Dibbs, the Leader of the Opposition ; 
and Mr. Edmund Barton, now a Judge of the High Court 0 
of Australia; Mr. James Munro, the Premier of Victoria; Mr. 
Alfred Deakin, afterwards Premier of the Commonwealth ; 
and Mr. Duncan Gillies ; Sir Samuel Walker Griffith, the 
Premier of Queensland (now Chief J ustice of the High Court 
of Australia) ; Sir Thomas Mcllwraith ; Mr. Thomas Playford, 
Premier of South Australia ; Dr. John Cockbum, afterwards 
Sir John Cockburn, ex-Premier of the Colony. 

The representatives of Tasmania included Mr. A- Inglis 
Clark (Attorney-General) ; Mr. W. H. Burgess ; Mr. 
Nicholas Brown, the Speaker ; and Mr. Philip O. Fysh, the 
Premier. 

Amongst the Western Australian representatives were 
Sir John Forrest (the Premier) and Mr. J. W. Hackett. 

New Zealand sent her Premier (Sir H. A. Atkinson) and 
Sir George Grey. 

Sir Henry Parkes, as the originator of the movement, 
was appointed President ; Sir Samuel Griffith, Vice-pre- 
sident ; and Mr. F. W. Webb, Secretary to the Convention. 

The meetings of the Convention were not like those held 
in Quebec, when the Quebec resolutions were passed with 
closed doors. 

The Press and public were both admitted, unless other- 
wise ordered by the Convention. The first meeting took 
place on March 2nd, 1891, and the Convention sat until 
April 9th, 1891. 

marvationoi /^ e following principle was accepted: that the powers, 
stat* Ri«uts. ^privileges, and territorial rights of the existing Colonies 
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should remain untouched, except in respect to such sur- 
renders of authority as might be mutually agreed upon as 
necessary and incidental to the establishment of a National 
Government. , 

The Convention thereby signified their adherence to the 
United States' form of Constitution in preference to that of 
Canada. The Convention further affirmed the desirability 
of the establishment of inter-colonial Free Trade within 
Australia ; the commission of naval and military defence 
and customs to a Federal authority ; the establishment of 
a Federal Constitution with a perpetual Senate, which provi- 
ded for the periodical retirement of a third of its members ; 
a Federal Supreme Court constituting a High Court of Appeal 
for Australia ; and an executive consisting of a Governor- 
General and such persons as might be from time to time 
appointed his advisers. 

The Convention appointed three Committees to work committee* 
out the details of the Bill : the three Committees dealt with Convention. 
Constitutional functions, finance, and the Judiciary. 

A change of Government in New South Wales soon after cause, of 
the Convention had finished its labours, followed by years furthcr deUy ' 
of financial crises in Australia, unfortunately blocked for a 
time any further advance towards a Federal Constitution. 

Prior to 1893, however, the Australian Natives’ Associa- Action of the 
tion had taken up the Federal movement with enthusiasm, Native.*^ 
and began to form Federation leagues. A conference of 
delegates met at Corowa and adopted, on the motion of 
Sir John Quick, a scheme for the popular election of a 
Convention to frame a Federal Constitution, which, subject 
to the approval of the electors, should be forwarded to the 
Home Government for enactment. 

In 1895 a conference of Premiers took place at Hobart, conference of 

x , Premier, at 

where, amongst other resolutions, the following important Hobart, 
one was agreed upon ; that a Convention should be chosen, 
to consist of ten representatives from each Colony, who were 
to be directly chosen by the electors and charged with the 
duty of framing a Federal Constitution, and for the submis- 
sion of the Constitution so framed to the electors for 


19 — (4125) 
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acceptance or rej ection \>y a direct vote . A further resolution 
declared that if such Constitution were accepted by the 
electors of three or more Colonies, it should be transmitted 
to the Queen by an address from the Parliaments of those 
Colonies, praying for necessary legislation, and that a Bill 
should be submitted to the Parliament of each Colony for the 
purpose of carrying out these resolutions. 

Federal enabling Acts following upon these resolutions 
* were^ drafted and passed by all the Colonies but Queensland 
between the years 1895 and 1897. 

. The Convention elected under the provisions of Enabling 
Acts met at Adelaide on 22nd March, 1897. Mr. Kingston, 
Premier of South Australia, was chosen as its President, and 
Mr. Barton undertook the leadership of the Convention. 

The draft Bill of 1891 was adopted as the foundation of 
the work of the Convention, and three Committees to deal 
with the Constitution, Finance, and the Judiciary of the 
proposed Constitution were appointed : their work was 
subsequently submitted to a drafting Committee, which 
prepared a Bill which in its turn was submitted to the 
Convention on 12th April. 

The Bill was reported to the Convention on 22nd April, 
and adopted next day. On 2nd September the Convention 
met at Sydney to reconsider the draft constitution and 
amendments which had in the meantime been suggested 
by the legislatures. The Sydney session, however, adjourned 
before it had completed its task for a final session at Mel- 
bourne. In all the Convention held three Sessions, finally 
concluding its labours on the 17th March, 1898. 

On June 3rd and June 4th a Referendum, in accordance 
with the terms of the enabling Bills, took place in New 
South Wales, Victoria, Tasmania, and South Australia, 
when the necessary majorities in favour of the Constitution 
Bill were obtained, except in New South Wales, where the 
Bill was not carried by a requisite majority. 

In 1899 a conference of Premiers took place, at the request 
of Mr. (now Sir) George Reid, High Commissioner for Aus- 
tralia. Six Colonies were represented and- some amendments 
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made. The Bill was then submitted to the people of 
the Colonies again. On this occasion the proposals were 
adopted by all except Western Australia, which did not 
ultimately join Federation until after the Constitution Bill 
had become law. * 

Delegates from Australia visited England, at the request vuit of 
of Mr. Chamberlain, Colonial Secretary. A difficulty then EnS&d! to 
arose mainly because of the wording of the appeal clause 
of section 74, strong objection to which had been taken 
by the Home Authorities. The natural difficulty felt by 
the delegates in yielding to objections was their feeling that 
the whole Constitution was a Federal pact, which could not 
be altered without a fresh consent of all parties. 

A Conference of Premiers during this crisis met at Mel- Melbourne 
bourne, and agreed that the acceptance of the Bill with an Confm ‘ enoe - 
amendment would be preferable to a postponement ; they 
did not think, however, that they had authority to agree 
to amendments, although they did not dispute this con- 
stitutional power of the Imperial Parliament to make them. 

In considering the progress of the Federal movement in 
Australia, one great fact must not be lost sight of. It was 
not killed by sectional jealousies but merely delayed. Once 
its importance was fully brought home to the people it was 
recognised as the transcendent issue. “ The tariff was the 
lion in the path which Federalists had to slay or be slain, 
but even the tariff question had to subordinate itself. The 
ideal of an United Australia fired the imagination of Austra- 
lians in the same way as the ideals of an United States and 
an United Canada had stirred the souls of the people of 
North America. In each case Federation was the incarna- 
tion of a national life, and a forward step along the road of 
progress and civilisation. 
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CHAPTER XXVI 
« 

THE COMMONWEALTH EXECUTIVE POWER 

In all of the British Constitutions there are many powers 
which are expressly conferred upon the Executive by the 
Imperial Act creating the Constitution. Many of these are 
common to all three, and have been dealt with elsewhere. 
In Australia the Executive power is vested in the King, but 
is exerciseable by the Governor-General. The power 
extends to the execution and maintenance of the Constitu- 
tion, and the laws of the Commonwealth. The Ministry 
is, therefore, the King’s Ministry. The executive power 
of the Commonwealth cannot trench on the executive power 
of the States, for the executive power of the King’s Repre- 
sentative, acting in the name of the States, is of the same 
nature and quality as that possessed by the King’s 
representative acting in the name of the Commonwealth. 

The Governor-General is advised by a Federal Executive 
Council in the government of the Commonwealth, chosen 
and summoned by the Governor-General, and sworn as 
the Executive Councillors to hold office during pleasure. 
With the Governor-General rests the power to appoint 
officers to administer the Federal departmental offices. 
These officers must be members of the Federal Executive 
Council, and when appointed they form the King’s Ministers 
and constitute the Commonwealth Ministry. They hold 
office, as stated, during pleasure, but it is provided that no 
Minister shall hold office for a longer period than three 
months, unless he is or becomes a Senator or Member of the 
House of Representatives. These provisions establish a 
Parliamentary Executive. 

The Ministry must not exceed seven in number unless 
Parliament otherwise provide ; they hold, by the Constitip- 
tion, such offices as Parliament prescribes or, in the absence 
of provision, as the Governor-General directs. 

292 
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• 

An annual sum of £12,000 is payable to the King out 
of the Consolidated Revenues Fund of the Commonwealth 
in respect of their salaries until Parliament otherwise 
provides. 

The appointment and removal of all Federal officers other am 
than the Ministry is vested by the Constitution in the S * rv * t ’’ 
Governor-General in Council, until Parliament otherwise 
provides, or unless the Governor-General in Council dele- 
gates the appointment to some other authority, or it is 
so delegated by some law of the Commonwealth. 

• ' The Governor-General in Council also appoints all the J ud « e ‘- 
justices of the Commonwealth Courts. It will be observed, 
therefore, that, whilst the Ministry is appointed by the 
Governor-General on his own discretion, the appointment of 

all judges and Civil Servants is made on Ministerial 

responsibility by the Governor in Council. 

There is no express recognition of the Cabinet, or of the 
collective responsibility of the Ministry in the Constitution. 

The term “ Ministry,” however, like the term “ Ministry ” •»<> 

in Canada, is synonymous with the Cabinet. In England 
the Ministry and Cabinet are not interchangeable terms. 

Most State Ministries, according to the practice in Austra- 
ha, contain honorary Ministers or Ministers without a 

portfolio. The practice has not been adopted in the » 
Imperial Parliament ; the first Commonwealth Ministry, 
following State precedents, contained two honorary Members. 

The following departments of State have been formed : S'UHto”*’ 
The Department of External Affairs, the Attorney- 

General’s Department, the Department of Home Affairs, 
the Department of the Treasury, the Department of Trade 
and Customs, and the Postmaster-General’s Department. 

The Minister for External Affairs deals with immigration fcJ e E *Sm»! r 

* and emigration, the influx of criminals, relations with the A#4lr *' 

Mother Country, communications with the Governor- 

General and the Home Government, communications with 

the various States of the Union, the Executive Council, 
the officers of the Parliaments and the railways of the 
Commonwealth. • 
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The Department for rfome Affairs deals, amongst other 
matters, with -the question of the Federal capital, the 
inter-State Commission, Federal elections, public service 
regulations, and old-age pensions, 

The State Departments of Customs and Excise were 
transferred on the establishment of the Commonwealth 
to the Federation Department bearing that name. 

Although a State executive cannot be controlled by the 
Federal authority, it may, subject to the consent of the 
State Government, be used as an instrument of the Federal 
Government. In one matter, it is enacted that the State 
must assist the Federal authority, for the States must pro- 
vide for ^the detention in prisons of persons accused or 
convicted of offences against the Commonwealth, and for 
the punishment of persons so convicted. Commonwealth 
laws may give effect to this provision. 

A like power to the general vesting power, which has 
already been referred to in Canada, under which the powers, 
authorities, and functions of Governors existing prior to 
Federation in Canada were transferred to the Governor- 
General of Canada, appears in the Australian Constitution. 
It was declared that in respect of all matters which under 
the Constitution pass to the Executive Government of the 
Commonwealth, all powers and functions which at the 
establishment of the Constitution were vested in the Gover- 
nor of a Colony, or in the Governor of a Colony with the 
advice of his executive Council, or in any authority of a 
Colony, shall vest in the Governor-General, or in the 
Governor-General in Council, or in the authority exercising 
similar powers under the Commonwealth, as the case 
requires. 

The general power that Governor-Generals possess to 
assent, withhold assent, or reserve proposed laws has been 
discussed already . 1 In Australia, the Governor-General 
possesses a special power to return to the House in which 
it originated any proposed law, with such amendment^ 
as he may recommend, leaving the House to deal with his 


1 Ante, p. 201. 
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recommendations. This power wag adopted from prece- 
dents of similar powers that existed in the Constitutions of 
Victoria and South Australia. 

The Governor-General receives as salary £10,000 a year 
until Parliament otherwise provides. It cannot be altered 
during his continuance in office. The provisions of the 
Constitution applicable to the Governor-General apply to 
the Governor-General for the time being, or to such person 
as the King may appoint to administer the Government of 
the Commonwealth ; but no such person is enabled to 
.receive any salary in respect of any other office during 
his administration of the Commonwealth. 

If authorised by the King, the Governor-General may 
appoint any person, or any persons jointly or severally, to 
be his deputy or deputies ; and in that capacity to exercise 
during the Governor-General’s pleasure such of his powers 
and functions as he thinks fit to assign them, subject to 
any limitations expressed or directions given by the King. 
The appointment, however, will not affect the exercise by 
the Governor-General himself of any power or function. 
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CHAPTER XXVII 


4 

THE LEGISLATIVE POWER 

pSuxawTt ° f ^ HE le gi slative power of the Commonwealth is vested in a 
^te^d Federal Parliament consisting of the King, the Senate, 
g™** and the House of Representatives. Its legal title is the 

Parliament ” or “the Parliament of the Commonwealth/* 

Both Chambers, the Upper, which is called the Senate, 
and the Lower, the House of Representatives, are elected 
bodies directly chosen by the people: 

The electoral qualification for both Houses was that pre- 
scribed by the State law as the qualification of electors for 
the more numerous House of Parliament of the State, till 
Parliament otherwise determined. 

This was a provision similar to one in the Constitution of 
Canada, which fixed the State Franchise, as the Dominion 
Franchise, but empowered the Dominion Parliament to 
create a Federal Franchise. 1 

Franchise In the United States, it has been shown that the States 

in the 

united states, were originally left unfettered to fix their own franchise, 2 
and that the State Franchise was the Federal Franchise. 
After the War of Secession, however, the passing of the 
fourteenth and fifteenth Amendments prevented the States 
from discriminating in legislation affecting the Franchise, 
and now, although the State right to fix the franchise still 
exists, it has been impaired by these Amendments, which 
recognise the existence of a national citizenship. 3 
common- In 1902 Parliament passed the Commonwealth Franchise 
Franchise. Act, which provided for a uniform Franchise subject to 

certain disqualifications applying to persons attainted of 
treason, persons of unsound mind, and persons under sentence 
or subject to be sentenced for any offence punishable 

1 Ante , p. 236. 

* Ante, p, 53. 

• Ante, p. 153. 
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under the law of any part of th$ King’s Dominions for 
a year or longer. All persons, male and female, married or 
unmarried, who are not under twenty-one years of age, are 
now entitled to vote, provided that they have lived in 
Australia six months continuously, are natural bom or 
naturalised subjects, if their names are on the electoral roll 
for any electoral division. No person can vote more than 
once. 1 Elections are fixed to be held on one day, Saturday. 

The only limitations imposed on the exercise of the Fran- 
chise by the Constitution are the provisions that one vote 
.only can be given at any Federal election, and no adult 
person who has or acquires a right to vote at elections for the 
more numerous House of the Parliament of a State shall, 
while the right continues, be prevented by any Common- 
wealth law from voting at elections for either House of the 
Parliament of the Commonwealth. 

The Commonwealth Electoral Act of 1902 has been 
amended by the Electoral Divisions Act of 1903, the Com- <3 i#* * ct 
mon wealth Electoral Acts of 1905 and 1906, the Disputed 
Electoral Act of 1909, and the Commonwealth Electoral Act 
of 1911. The system introduced by these Acts provides for sy»t«m. 
the establishment of a chief Electoral Officer for the Common- 
wealth, Commonwealth Electoral Officers for the States, 
Divisional and Assistant Returning Officers and Electoral 
Registrars. It also provides for the distribution of each 
State into Electoral Divisions, the appointment of Com- Di»tributk>u 
missioners for their distribution who, when exercising their ° 
power in cases of distribution, must have due consideration to 
community or diversity of interest, means of communication, ' 
physical features, existing boundaries, divisions and bound- 
aries of State electorates : subject to due consideration of 
these points, the quota of electors 2 is fixed as the basis of 
distribution. The Commissioner may adopt a margin of 
allowance, but the quota must not be departed from to a 
greater extent than one-fifth more or one-fifth less. 

. If Parliament approve of a distribution the Governor- proclaimed 
General will proclaim it. A redistribution may be made 

1 Commonwealth Franchise Act, No. 8, 1902. * Post, p. 310. 
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(1) when an alteration in the number of representatives is 
required ; (2) whenever in one-fourth of the divisions in the 
State the number of electors differs from a quota (the pro- 
visions for the ascertainment of which are regulated by the 
Act) to a greater extent than one-fifth more or one-fifth 
less ; (3) when the Governor-General thinks fit. 

Under, the provisions of the Electoral Acts, electoral rolls 
are made for each division. 

Absent voting is allowed, and provision made for scrutinies 
and th§ limitation of election expenses. In elections for the 
Senate the electoral expenses are fixed at £250, and for the 
House of Representatives at £100. All trade unions and 
organisations which have expended money on behalf of 
the interests of any candidate or political party are required 
to make a return. 

Newspaper proprietors are also under the necessity of 
making a return setting out the amount of electoral matter 
inserted in the paper, the space occupied, and the amount 
of money paid and owing, and the names of the trade unions 
or other bodies or persons authorising the insertion. 

On polling days and on all days to which the polling is 
adjourned, the following acts are prohibited at the entrance 
to or within the polling booth. Canvassing for votes or 
soliciting the vote of any elector, or inducing any elector 
not to vote for any particular candidate or inducing any 
elector not to vote at the election. 

The High Court of Justice is made a Court for trying 
disputed returns, and can either on petition or on its own 
initiative, refer the dispute to the Supreme Court of the 
State in which the election was held or the return made. 

Parliament is empowered to refer any question respecting 
the qualification of a Senator or of a member of the House 
of Representatives, or respecting a vacancy to the Court of 
Disputed Returns. 

The Court has authority to declare that any person was 
not qualified or not capable of being chosen or of sitting*, 
or that a vacancy exists in the Senate or in the House of 
Representatives. 
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There are in addition a great nurrfber of provisions of an ou >“ 
interesting character in the Electoral Acts, intended to provMio “- 
insure absolute purity of election in the democracy. 

The native population of Australia cannot vote, nor can coloured 
the natives of Asia, Africa, or the Pacific Islands (with the "***’ 
exception of New Zealand), unless they possess a right to 
vote at elections for the Lower House of a State Parliament. 

At present this class of population is excluded from the 
State Franchise in Western Australia and Queensland. 

The Governor-General appoints the times for holding 
Farliamentary Sessions. He is also empowered from time “pi’ 01111 ' 

i , . * times of 

to time by proclamation or otherwise to prorogue Parliament 

* TT r • ° Sessions. 

and dissolve the House of Representatives. 1 

After a General Election the Parliament must meet not a,ler 
later than thirty days after the day appointed for the return E *«‘ ton - 
of the writs. 2 * Every Senator and Member of the House of 
Representatives before taking his seat must make and 
subscribe before the Governor-General or some person 
authorised by him, an oath or affirmation of allegiance to be Affixation 
faithful, and to bear allegiance to the Sovereign, his heirs 
and successors according to law. 

A member of either House is incapable of being chosen 
or of sitting as a member of the other House. 

The right to declare the powers, privileges, and immunities {XJw'm 0 ’ 
of the Senate and House of Representatives, and of its 
members and committees rests with the Parliament. The 
Constitution declared that until such declaration was made 
the powers, privileges, and immunities of the Commons House 
of Parliament of the United Kingdom, and of its members 
and committees, obtaining at the establishment of the 
Commonwealth should prevail. 8 

The power thus conferred on the Commonwealth Parlia- 
ment exceeds that originally given to the Parliament of 
Canada, which was bound by the Parliamentary practice 
of the Imperial House as existing in 1867. The powers of 

1 Commonwealth of Australia Constitution Act, sect. 5. 

* Ibid. 

9 Ibid., sect, 49. # 
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the Dominion Parliament, however, were extended by an 
Act of 1873. 

Each House of the Commonwealth is entitled to make 
rules and orders with respect to (1) the mode in which its 
powers, privileges and immunities may be exercised and 
upheld ; (2) the order and conduct of its business and 
proceedings either separately or jointly with the other 
House. 1 

A clear distinction is apparent between the powers, 
privileges, and immunities which the Parliament can declare 
to exist, and the rules and orders by which the conduct of" 
the business of each House and its powers, privileges, and 
immunities are enforceable. 

In the Imperial Parliament rules and orders are capable 
of classification as (a) standing rules and orders, ( b ) sessional 
rules and orders, (c) orders and resolutions whose duration 
is undefined. 

Sir Erskine May describes standing orders as “ permanent 
rules for the guidance and government of the House which 
endure from Parliament to Parliament.” “ They relate,” he 
says, “ to such matters as the days on which the sittings of 
the House are held, the hour for the commencement of busi- 
ness, the sequence of business on each day, the distribution of 
business, the preservation of order, the closure of debate, 
the taking of divisions, etc. In the House of Lords a stand- 
ing order cannot be suspended except in pursuance of a 
notice of motion. In the Commons the rule is not so strin- 
gent, and in cases of emergency a standing order may be 
suspended without notice, but the unanimous concurrence 
of the House is generally necessary. 

Sessional rules and orders are orders and resolutions which 
are intended and expressed to last for a session only, and 
which expire at the end of the session. With reference to 
orders and resolutions whose duration is undefined, Sir 
Erskine May declares the practice to be that they will 
determine at the end of each session, “but many of them* 
are a part of the settled practice of Parliament observed 
1 Sect. 50. 
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in succeeding sessions, and by different Parliaments without 
any formal renewal or repetition.” 

The Parliament of the Commonwealth must sit once a 
year ; twelve months shall not intervene between the last 
sitting of Parliament in one* session, and its fresh sitting in 
the next session. 1 This is identical with a provision in the 
Canadian Constitution. In the Imperial Parliament an 
annual session is only rendered imperative by the necessity 
of raising money for the annual estimates, since by law, the 
King is only bound by Statute 2 to issue writs within three 
•years after the expiration of Parliament. 

The system of two-chamber Government adopted by 
the framers of the Constitution, was in accordance with 
the precedents set by the United Kingdom, with the neces- 
sary modifications from the Constitutions of the United 
States and Canada. It likewise followed the example of 
the two Federal Constitutions referred to in naming the 
Upper or Second House the Senate. 

The Senate is composed of six Senators for each State, 
who are directly chosen by the people of the State voting, 
until Parliament otherwise provides as one electorate.* 

The Queensland Parliament was, however, given a special 
power to make laws for dividing Queensland into divisions, 
and for determining the number of Senators to be chosen for 
each division, but in the absence of any such provision the 
State was to be one electorate. 

This exception was due to the fact that Queensland was 
not represented at the Conventions that considered the 
details of the Commonwealth Constitution Bill. Her 
absence was due to the fact that in 1895, at the conference 
of Premiers which met at Hobart, one of the resolutions 
carried determined that a Convention consisting of ten 
representatives from each Colony directly chosen by the 
electors, should be charged with the duty of framing a 

Federal Constitution. Whilst other resolutions provided that 

• 

1 Commonwealth of Australia Constitution Act, sect. 6. 

* 6 and 7, Will, and Mary, c. 2. 

• Commonwealth of Australia Constitution Act, sect. 7. 
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the Constitution so framed Should be submitted to the 
electors for acceptance or rejection by a direct vote, and that 
a Bill should be submitted to the Parliament of each Colony 
for the purpose of giving effect to these resolutions amongst 
others. * 

A draft Bill was specially prepared at the instance of the 
Conference for giving effect to these resolutions. The 
Prime Minister of Queensland felt himself unable to accept it. 
The Colony, which was tripartite in interest, desired to have 
' separate representations for those interests at the Conven- 
tion. The people of the North and Central portions had 
different interests to the people of the South. The Queens- 
land Government, moreover, favoured Parliamentary choice, 
and not direct election of representatives for the Convention. 
The Prime Minister, Sir Hugh Nelson, introduced a Bill 
in the Queensland Parliament providing that the representa- 
tives of Queensland to the Convention should be elected 
by the members of the Legislative Assembly, grouped 
according to the three divisions. This Bill did not prove 
acceptable to the Legislative Council, which considered that 
the representatives of the Convention should be chosen by 
Parliament, and that the Council, as part of the Parliament, 
should participate in the election. The claim of the Council 
as a nominee body was denied, with the result that the Bill 
was laid aside, and Queensland took no part in the subse- 
quent Conventions. At the conference of Premiers, which 
met at Melbourne in January, 1899, the Premier of Queens- 
land was present, and he asked for an amendment in the 
Constitution that would enable the Parliament of Queens- 
land on becoming an original State, to sub-divide itself 
into divisions for the election of Senators, with the power 
to allot the number of Senators for each division. This 
concession was granted, and the case of Queensland was 
thus specially met. 

A power is given to the Commonwealth Parliament 
to increase or diminish the number of Senators for a State-, 
but the equality of the representation of the original States 
must be maintained, and no original Stat^ can possess less 
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than six Senators. An original 0 State is a State which original 
formed part of the Commonwealth at its establishment. 

The Federal Parliament is also empowered to admit New states, 
to the Commonwealth or establish new States, but it can 
then impose conditions on admission or establishment 
including in such conditions the extent of representation 
to be allotted in either House of Parliament. No logical 
principle can, therefore, be said to distinguish State repre- 
sentation in the Senate as in the Senate of the United States. 

State representation is there unalterable without the compared 
* consent of the State, no matter how small the State may united state*, 
be. But in Australia the immobility of representation 
in the original States is preserved by the provision which 
declares that no alteration which diminishes the propor- 
tionate representation of any State in either House of 
Parliament, shall become law unless the majority of the 
electors voting in the State approve the proposed law . 1 

The names of the six Senators who are chosen for each How 
State are certified by the Governor of the State to the certified. 
Governor-General. This is a recognition of the Federal 
principle. 

In order to provide continuity of the Senate, the o^inai 
Constitution Act provided for its division into two classes, of senate 

On the first meeting of the Senate it was accordingly cia»w». 
divided into two classes, as nearly equal as possible. The 
places of the first class were vacated at the expiration of 
three years, and those of the second class at the expiration of 
six years from the beginning of their term of service. The 
places of all Senators now become vacant at the expiration of 
six years from the beginning of their term of service, that 
is, from the 1st July following the day of their election, 
except when the Senate is dissolved, when the term begins 
to run from the 1st of July preceding the day of election. 

The election to fill vacant places takes place within one Election for 

vacant places. 

year before the places become vacant . 2 

The Constitution provides for a dissolution of the Senate, “ 5 ^,“ 

1 Commonwealth of Australia Constitution Act, sect. 128. 

a See Senate Elections, No. 29, 1903, and No. 1, 1907. 
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Difference 

between 

Australian 

and United 

States’ 

Senate. 


Character of. 


Criticism 
of Senate. 


but the power to dissolve is only exercisable in a case of a 
disagreement between the Houses . 1 

The election of Senate by popular vote and voters voting 
by States are democratic innovations on the United States’ 
Constitution, where Senators are chosen by the State 
legislatures. The Australian Senate, again, differs from the 
United States’ Senate in the fact that one-half of the Senate 
retires at the end of the third year, whilst a third of the 
American Senate retire at the end of the second year. It is 
further distinguishable by the fact that under certain circum- 
stances it may be dissolved ; but no power exists to dissolve * 
the Senate of the United States. 

The Senate, also, like its American prototype, is a distinct 
recognition of the Federal principle of the equality of States. 
Since an equal State representation is accorded all the 
original States in the Senate, the smaller States necessarily 
possess the same weight in its deliberations as the larger. 
This was, as it had been in the United States, part of the 
pact on which the Constitution was founded. It was agreed 
that each colony represented in the Convention should, 
on becoming a State, maintain its original relative equality 
and individuality unimpaired ; without it, probably, the 
Commonwealth could not have been formed. 

The Senate represents the only conservatism possible 
in a democracy. The conservatism of maturity of judgment, 
of distinction of service, of length of experience and weight 
of character which, said Sir Henry Parkes, " are the only 
qualities we can expect to collect and bring into one body 
in a community young and inexperienced as Australia.” 

It may be doubted, however, whether the system of 
election by the people of the States as a whole has proved 
the best system of securing a Second Chamber, qualified to 
fulfil the proper functions of a Second Chamber as a revising 
body, and bring into existence that very conservatism which 
Sir Henry Parkes applauded. The State areas are enormous, 
and the expense of covering them by individual effort pro-' 
liibitive. The party ticket candidate has, therefore, become 


1 Post, p. 320. 


C 



THE LEGISLATIVE POWER 


305 


necessary. Weight is consequently not primarily attached 
either to maturity of judgment, distinction of service, length 
of experience and force of character. To be on the party 
ticket is necessarily a candidate's first aim. This, in turn, 
entails a subordination of judgment to the party managers. 

In the result the Senators largely become dependent either 
upon an irresponsible caucus or the influence of powerful 
sectional newspapers. 

The States, since they do not elect Senators through their 
legislatures, do not possess an influence at all corresponding 
< to the influence exercised by the States under the 
Constitution of the United States. 

Apart, however, from the general desire which influenced Political 
the Conventions to secure a democratic basis for the Senate, 
it is only fair to say that there were practical difficulties 
in the way of the adoption of the American system. Two 
out of the six colonies, New South Wales and Queensland, 
possessed Upper Chambers, nominated by the Crown, 
and it was thought essentially improper that the election 
for the Federal Senate should be participated in by 
non-elective bodies. 

At the Sydney Convention three electorates for each State ptoyowi °f 
were proposed by Sir John Forrest, and six by Mr. Simon F^rett. 
Fraser. These amendments were rejected, but the Federal 
Parliament still possesses power to provide for an election 
of Senators otherwise than by one State electorate . 1 

The Federal Parliament has power to make laws pre- 
scribing the method of choosing Senators, but the method 
is required to be uniform throughout the States. Subject 
to the passing of any law, the power of prescribing the 
method was left with the State Parliament . 2 

To the State Parliaments was assigned the power to make 
laws for determining the times and places of elections of 
Senators for the State. Until the Federal Parliament 
legislated subject to the Constitution, the State laws which 
Vere in force relating to elections for the more numerous 

1 Post , p. 339. 

* Laws have bee» made, vide Commonwealth Electorate Acts, 1902-11. 

20 (2125) 
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House of Parliament of the State, were as nearly as prac- 
ticable to apply to elections of State Senators. Federal 
legislation has, however, now been passed . 1 
ftfinTto The Senate may proceed to , the despatch of business 

i ^ | notwithstanding the failure of any State to provide for its 

representation in the Senate. There is a limitation, however, 
on such a procedure, for the Senate cannot transact business 
unless one-third of the whole number is at least present; 

‘ an-absolute majority only is necessary to constitute a quorum 

in the American Senate, and fifteen in Canada. 

The State Governor causes the writs to be issued for the < 
election of Senators for his State ; in case of dissolution 
the writs' must be issued within ten days from the 
proclamation of such dissolution. 

n*»th, The death, disqualification or retirement of a Senator 

disqualifies- , , . . .. .. 

tbn, or does not exhaust his term, since his successor is chosen for 

retirement ... 

o f senator, its unexpired residue. 

■ to It has already been stated that there is power for the 
senator.. Federal Parliament to increase or diminish the number 
of Senators, subject to the condition that the principle of 
the equality of State representation is continued in the 
original States, and that no original State has less than six 
Senators. In case such increase or diminution takes place, 
the Federal Parliament may make provision for the vacating 
of the places of Senators for the State as it may deem 
necessary to maintain regularity in the rotation. 

Fanny The method of filling casual vacancies so that a State 

v«c«nei««. may possess a practically uninterrupted representation 
is as follows : — the State Houses of Parliament sitting and 
voting together choose a person to hold the place until 
the expiration of the term, or until the election of a successor, 
whichever first happens. 

wh«n cfaoic* If the Houses of Parliament are not in session when the 
Governor. vacancy is notified, the choice devolves upon the Governor 
of the State, acting with the advice of his Executive Council, 
but the person appointed to hold the place under suctf 
circumstances can sit only until the expiration of fourteen 
1 All the States have passed such laws. • 
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days after the beginning of the next session of the State 
Parliament, or until the election of a successor, whichever 
first happens. 

At the next General Elation of members of the House 
of Representatives, or at the next election of Senators for 
the State, whichever first happens, a successor, if the term 
has not meanwhile expired, must be chosen to hold the place 
from the date of his election until the expiration of the 
term. 

The State Governor, as in the case of all senatorial elections, Certifying 
•certifies the name of the Senator so chosen or appointed to sen»?or° 
the Goverrit>r-General. In the United States casual 
vacancies occurring during a recess of the State Legislature 
are temporarily filled by the State Executive. 1 

A Senator must be of the full age of twenty-one years. Age 
He must be an elector entitled to vote at an election for qo * Hflc * l4r * 
the House of Representatives, or qualified to become an 
elector. He must have been for three years at least a 
resident within the limits of the Commonwealth when 
chosen, a subject of the King, or a subject naturalised under 
the naturalisation laws of the United Kingdom or the Com- 
monwealth of a colony or of a State. The required qualifica- 
tions are similar to those required for election to the House 
of Representatives. No person is qualified who fourteen 
days prior to his nomination was a member of Parliament 
of a State. It will be observed that the reasonings on which 
the senatorial qualification was fixed at the age of thirty in 
the United States’ Constitution were rejected by the mem- 
bers of the Australian Conventions. 2 The age of thirty 
was adopted, it will be remembered, in the Canadian 
Constitution. 

Additional disqualifications for election are stated in 
section 44 of the Constitution Act, where it is declared that 
a person is incapable of being chosen or of sitting as a 
Senator who is under any acknowledgment of allegiance, 
dbedience, or adherence to a foreign power, or is a subject 

1 Ante, p. 46. 

1 Commonwealth Blectoral Acts, 1902-11, Sects. 95 and 96. 
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or alien, or entitled to the rights or privileges of a subject 
or citizen of a- foreign power, or is attainted of treason, 
or who has been convicted and is under sentence or subject 
to be sentenced for any offence punishable under the law 
of the Commonwealth or of a State by imprisonment for 
one year or longer, or is an undischarged bankrupt or insol- 
vent, or holds any office of profit under the Crown, or any 
pension payable during the pleasure of the Crown out of 
any' of the Commonwealth revenues, or has any direct or 
indirect' pecuniary interest in any agreement with the 
Public Service of the Commonwealth otherwise than as a* 
member and in common with other menfbers of an 
incorporated company, consisting of more than twenty-five 
persons. 

The prohibition relating to offices of profit does not apply 
to the King's Ministers of State for the Commonwealth, 
nor to any of the King’s Ministers for a State, nor to the 
receipt of pay, half-pay, or a pension by any person as an 
officer or member of the King’s Army and Navy, nor to the 
receipt of pay as an officer or member of the naval or military 
forces of the Commonwealth by any person whose 
services are not wholly employed by the Commonwealth. 

If a Senator becomes subject to any disabilities, or takes 
the benefit, whether by assignment, composition or other- 
wise, of any law relating to bankrupt or insolvent debtors, 
or directly or indirectly takes or agrees to take any fee or 
honorarium for services rendered to the Commonwealth, 
or for services rendered in the Parliament to any person 
or State, his seat becomes vacant. Till Parliament otherwise 
provides, any person who is declared by the Constitution 
to be incapable of sitting as a Senator renders himself 
liable for every day on which he sits, to pay £100 to 
any person who sues for it in any Court of competent 
jurisdiction. A member of the Senate is incapable of 
being chosen or of sitting as a member of the House of 
Representatives. • 

The Senate had power to determine the qualifications 
of its members, vacancies, and disputed elections, but 
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Parliament had power to legislate for their determina- 
tion otherwise. 1 Parliament has legislated, and a court 
has been established for dealing with disputed election 
returns. 8 # 

In the United States no attempt has been made to divest 
Congress of its powers to judge the election returns 
and qualifications of its members ; 8 but in Canada it has 
been otherwise, * Canada has followed the precedent of the 
Imperial Parliament. 5 

In the Australian Senate each Senator receives an allow- 
ance of £600 per annum, reckoned from the day on which 
he takes his seat. The original sum mentioned in the 
Constitution was £400, but as power was given to Parliament 
to make an alteration, the amount has been increased. 
Certain officers, however, receive £400 as Senators when 
they are in receipt of other emoluments. 

The Presiding Officer of the Senate is termed the President. 
It is the first duty of the Senate before proceeding to any 
other business to choose a Senator as President as often as 
the office becomes vacant. The Senate must choose his 
successor. The President’s office terminates with his ceasing 
to be a Senator. He is also removable by a vote of the 
Senate. He can resign either his office or his seat by notice 
in writing addressed to the Governor-General. The Pre- 
siding officer of the Senate of the United States is the Vice- 
president, who is an executive officer. 6 The Speaker of 
the Canadian Senate is not appointed by the Senate, but 
by the Governor-General. 7 Neither the House of Lords, 
nor the United States’ and the Canadian Senates, appoint 
their own presiding officer. 

The President of the Commonwealth Senate is not elected 
for any fixed term. Before or during his absence the Senate 
may choose a Senator to perform his duties. He receives 
a salary of £400 a year as member of the Senate, in addition 
to his emoluments as President. 

• The Senate of the United States possesses the power 

1 Sect. 47. * Ante, p. 298. • Ante, p. 60. 4 Ante , p. 237. 

• Ante, p. 60. • eAnte, p. 66. T Ante, p. 231. 


The PretHent 
of the Senate. 
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to choose its own officials, but this power was not given to 
the Commonwealth Parliament. 

5*sm«tc£ n Senator may resign by writing addressed to the President, 

or to the Governor-General if t,here be no President, or if 
he be absent from the Commonwealth. On resignation, his 
seat becomes vacant. His seat will also become vacant if 
for two consecutive months of any session of the Parliament 
without the leave of the Senate, he fail to attend the Senate, 
vacancy. The President notifies a vacancy to the Governor of the 
State immediately, on its occurrence, but if there be no 
President or he be absent from the Commonwealth, the duty* 
devolves upon the Governor-General. * 

by Questions are decided by a majority in the Senate, each 
majority. Senator possesses one vote. The President is entitled to 
vote, but when votes are equal the question passes in the 
negative. 

cacting-votM. In the United States the President of the Senate possesses 
a casting-vote only. The Australian Constitution follows the 
British precedents of the House of Lords and the Canadian 
Constitution, which give it neither to the Lord Chancellor 
nor the Speaker of the Senate. There seems a substantial 
reason why a President should possess a vote in a Federal 
Senate, since if he be deprived of his vote, his State will lose 
the benefit of equality of representation, whilst if he possesses 
an additional casting-vote it will receive too much repre- 
sentation. In the United States, where the Vice-president 
is not a Senator, there seems less reason why he should not ' 
have a casting-vote. 

The House of Representatives 

hou« of In imitation of the American title the popular chamber 
tiv«. of the Commonwealth Parliament is termed the House of 
Representatives. Its numbers were ordained by the Consti- 
tution to be as nearly as practicable double that of the 
number of Senators. 

The numbers of Representatives chosen by the several* 
States were directed to be in proportion to the respective 
numbers of their people, and until Parliament made other 
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provisions, were determinable whenever necessary in the 
following manner — 

(1) A quota was ascertained by dividing the number of q<k>u. 
the people of the Commonwealth, as shown by the latest 
statistics of the CommonVealth, by twice the number of 
the Senators. 

(2) The number of members to be chosen in each State 
was determined by dividing the number of the people of 
the State, as shown by the latest statistics of the Common- 
wealth, by the quota, and if on such division there was a 

. remainder greater than one-half of the quota, the State 
could hav^ one more member, but five members, at least, 
must be chosen in each original State. 

The method of taking the quota has been explained 
and illustrated by Quick and Garran in their exhaustive 
work. The Annotated Constitution of the Australian 
Commonwealth. 

“ The quota,” state the learned authors, “ is that number Method of 
of the aggregate population of the Commonwealth which 
considered as a unit is entitled to one member in the House 
of Representatives. It is obtained by dividing the popula- 
tion of the Commonwealth by twice the number of Senators. 

The population is that shown in the latest statistics then 
available. The number resulting from the division of 
the quotient is called the quota. This is the ratio of repre- 
sentation, there being one representative for every quota of 
the population of the Commonwealth. The method of 
obtaining the quota may be shown as follows — 


Twice the number of 
Senators. 

Population 

of the Commonwealth. 

Quota. 

72. 

3,717,700. 

51,635. 


“ It seems clear that strict accuracy requires that the 
quota should be calculated out to an exact decimal frac- 
tion. To neglect the fractions might, in occasional instances, 
just make the difference of a Representative more or less.” 
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In computing the numbei of people of the State or Common- 
wealth, if by any State law all persons of any race are dis- 
qualified from voting at elections for the more numerous 
House of the State Parliament, then in reckoning the number 
of the people of the State or of tfhe Commonwealth persons 
of that race resident in that State are not counted. 

The method of determining the quota can be altered by 
Parliament, but not so the distribution of representation 
or the two-to-one ratio. 

An amendment of the Constitution would be required 
to effect any alteration of these. 

In 1905 1 the Representation Act was passed for ascer- 
taining the number of the people of the Commonwealth 
by the chief Electoral Officer of the Commonwealth. For 
the purpose of this census an enumeration day was fixed, 
and subsequent enumerations were directed to be taken each 
five years. The following provisions now regulate the ascer- 
tainment of the number of the people : [a) The number of 
the people of each State as shown by the census are taken. 
(6) In the case of an enumeration day not being a census day, 
allowances shall then be made as prescribed by Schedule A 
of the Act or by the regulations by adding the increases 
and deducting the decreases in these numbers arising from 
births, deaths, arrivals and departures during the period 
from the last census day. (c) There shall be excluded from 
the reckoning the number of persons who by section 25 or 
section 127 of the Constitution are required not to be counted. 
These are aboriginal natives and others not entitled to vote. 

The following procedure determines the number of 
members of the House of Representatives to be chosen by 
each State. 

A quota is ascertained by dividing the number of people 
of the Commonwealth as shown by the certificate (for the 
time being in force) of the chief electoral officer by twice 
the number of Senators. The number of members to be 
chosen in each State, subject to the Constitution, is deter- 
mined by dividing the number of the people of the State as 

1 No. 11 of 1905. See also Commonwealth Electoral Acts, 1902-09. 
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shovm by the certificate (for the time being in force), of the 
chief electoral officer, by the quota ; and if, on such division 
there is a remainder greater than one-half of the quota, one 
more member must be chosen in the State. 

In 1909 the House of Representatives contained seventy- 
five members, twenty-seven of whom were chosen by New 
South Wales, twenty-two by Victoria, nine by Queensland, 
seven Ijy South Australia, and five each by Western Australia 
and Tasmania. 

Members of the House of Representatives, like Senators, Reprewnta- 
£re directly chosen by the people. They are elected for a byTha C ^o^«. 
period of three years. Their period of office is one year 
longer than the period prescribed for the duration of office 
of an American Representative, but two years shorter than 
the term of membership in the Canadian House of Commons. 

The three-years' period counts from the first meeting of Thro# 
the House, but the House may be dissolved before its term 
has expired by the Governor-General. The period of three 
years finds its precedent in the Triennial Parliament ofiviennui 
William and Mary (1694). The Triennial Act then imposed wrniSS° nt o£ 
for the first time a limit of duration on Parliaments which and Mary * 
might have otherwise continued indefinitely, since by the 
common law Parliaments are only capable of termination 
by dissolution or by the demise of the sovereign. Triennial 
Parliaments only continued in existence in England for 
twenty-one years. A further change being then effected by 
the Septennial Act of 1715, which provided for the legal septennial 
duration of Parliament for seven years. The present period c 17 “ 5, 
of five years has been established by the Parliament Act, 
and, assimilates the duration of the Imperial House of 
Commons to that of the Canadian House of Commons. 

The duration of the Commonwealth Parliament is not Not affected 
affected by the demise of the Crown ; and this rule seems the awn, 01 
to apply to all legislative Assemblies created by the Imperial 
Parliament. 

• The State Parliaments were empowered by the Constitu- 
tion to make laws for determining the divisions in each 
State for which ^members are chosen, and the number of 
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members for each divicion, subject to a provision that a 
division should not be formed out of parts of different States. 
In the absence of other provisions each State had one elec- 
torate. The power of the State Parliaments, however, could 
be abrogated, for their authority only continued until the 
Parliament of the Commonwealth otherwise provided. The 
comtoMi- Commonwealth Parliament has now legislated on this 

Legislation. Subject . 1 

Considerable resemblance may be traced in these 
provisions to the other two Federal Constitutions, 
imncuiada" Although the people’s House in the United States and 
Canada is elected by the people as a whole and jiot by States 
or Provinces, the times, places, and nianner of holding elec- 
tions were originally left to the States and Provinces, but 
with power for Congress or Parliament to alter the States dr 
Provincial regulations. The Canadian Constitution ex- 
pressly gave directions as to the formation of electoral 
districts, but left the Dominion Parliament authority to 
alter them. The privilege conferred on the State or Province 
was a recognition of the Federal principle . 2 

Until it was otherwise provided by Commonwealth legisla- 
tion, but subject to the Constitution, the State laws in force 
for the time being in relation to elections for the more 
numerous House of the State Parliament were as nearly as 
practicable to apply to the elections for Commonwealth 
Representatives. The Parliament of the Commonwealth 
has now legislated on this subject. 

Governor- The Governor-General in Council causes writs to issue for 

General 

causes issue a General Election. These are issued within ten days from 

of writs. . r l 

the expiry of a House of Representatives, or from the 
proclamation of its dissolution. 

speaker The Speaker issues his writ for the election of a member 

issues writ to * 

fill vacancy, to nil a vacancy in the House ; if there be no Speaker, or it 
he be absent from the Commonwealth, the duty devolves 
upon the Governor-General in Council. 

A Representative must possess the same qualifications 

1 Commonwealth Electoral Acts, 1902-09. 

* Ante , pp. 236, 55. 
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for election as a Senator, 1 and until the Federal Parliament Qualification 
otherwise provides, must be of the full age of twenty-one, 
and an elector entitled to vote at an election for a member 
of the House of Representatives, or a person qualified to 
become such an elector, not being a person who at the date 
of nomination, or at any time within fourteen days prior to 
the date of nomination, was a member of a State Parliament. 2 
He must also have been at least three years a resident within 
the limits of the Commonwealth, as existing at the time he 
was chosen. He must, in addition, be either a natural-bom 
•subject of the King, or have been at least for five years 
naturalised under a law of the United Kingdom, or of a 
Colony which has become or becomes a State of the Common- 
wealth, or of a State. Any person convicted of bribery 
or undue influence, or attempted bribery or undue influence 
at an election, or who is found by the Court of Disputed 
Returns to have committed or attempted to commit bribery 
or used undue influence, when a candidate, is for two years 
from the date of his conviction disqualified. 3 

The age limit for a member of the House of Representatives Age limit* m 
is lower than that of the United States, which fixes the age anTcL^da* 8 
of a representative at twenty-five. It is similar to that in 
the Imperial House of Commons. The age limit fixed by 
the Provinces of Canada regulates the qualification of a 
Representative for the Dominion House of Commons. In 
the United States a Representative is required to be resident 
in the State for which he is elected, but no such qualifying 
residential rule exists in Australia. At one period in the 
history of England a member of Parliament was required 
to be a resident in the County or Borough for which he was 
elected, but by the time of Elizabeth no such requirement 
was insisted on. It would, at the present day, be extremely 
awkward if a Minister lost his seat and found himself unable 
to find another seat by reason of such a restriction as exists 
in the United States. No inconvenience, however, has been 

1 Ante , p. 296. 

* Commonwealth Electoral Acts, 1902-11, sect. 96. 

* Ibid., sect. 206 A. 
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occasioned in the American House of Representatives, since 
Ministers are excluded from its membership, 
choice of The first function of the House of Representatives on its 
assembly after a General Election, is to choose its Speaker, 
and whenever the office becomes vacant a fresh Speaker 
must be chosen. The office is vacated by the Speaker 
RMi*n»tion. losing his seat or by his resignation. His resignation is 
effected by intimating the fact in writing to the 
Goyemor-General. 

Before or during the Speaker’s, absence the House may 
choose a member to perform his functions. - 

Member 1 * 1 * ^ member resigns by intimating in writing his resignation 
re»i*n»tfon. to the Speaker, or if there be no Speaker, or the Speaker be 
absent from the Commonwealth, to the Governor-General. 
A failure to attend the House for two consecutive months 
in any session, without the leave of the House, likewise 
creates a vacancy. 

Member ot the Imperial House of Commons, although no vacancy 

is occasioned by a member’s absence from that body, a 
member who is elected is bound to serve, and the House has 
the right by a call of the House to compel the attendance 
of all its members, but no member of the House of Commons 
is entitled to resign unless by accepting a nominal office 
of profit under the Crown. 

Bnttedsutet ^ third of the Australian House of Representatives 
constitutes a quorum. In the United States a majority 
of the House of Representatives is necessary except for the 
purpose of adjournment. The United States’ House has 
power to enforce the attendance of its members. The 
Canada. North British America Act fixes a quorum in the Canadian 
House of Commons at twenty atTeast, including the Speaker. 
Speaker'* Questions are determined by the majority in the Austra- 
lian House, and the Speaker only possesses a casting-vote 
in cases of equality. This provision is in accordance with 
the practice of the Canadian House of Commons. 

A Representative receives an allowance of £600 a year, " 
but Representatives who are holders of certain offices receive 
£400, and, in addition, the emoluments r of office. The 
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allowance is reckoned from the dsfy that a member takes 
his seat. 

All disqualifications attaching to Senators equally Di«quaimca- 
apply to members of th^e House of Representatives. 1 * 
Questions respecting the qualifications of a member or a 
vacancy, were determined by the House in the same way that 
the Senate inquired into and determined similar questions 
affecting a Senator. * But under the Commonwealth 
Electoral Acts, 1902-1911, 3 the Court of Disputed Returns 
will determine the questions of an aggrieved party on peti- 
•tions, or the House by resolution may refer the matter to 
the Court. »A Senator is incapable of being chosen or of 
sitting as a member of the House. 


Relations of the two Houses ' 

Taxation and Appropriation 

-rv , i Proposed 

Proposed laws appropriating revenue or money, or law* 

* . V c , i , appropriating 

imposing taxation, must not onginate m the Senate, but a revenue, 
proposed law, however, does not fall within this prohibition 
by reason only that it contains provisions for the imposition 
or appropriation of fines or other pecuniary penalties, or 
for the demand or payment or appropriation of fees for 
licences or for fees for services under the proposed law. 

The rule here laid down is in substance the same as 
that which obtains in all the Imperial Constitutions, and 
follows the practice of the Imperial House of Commons. 4 
A fine distinction, however, is drawn in the Australian bet^wwntBfli 
Constitution between a Bill and a proposed law. A proposed uw. 
law is said to be a bill or measure which is in course of 
progress through the Legislature. 

Since the Senate is an elected body, there is no reason ^progriatton 
why it should not have the power to amend or reject mostment 
laws, and it possesses this power, but with the exception purposef ' 


1 Ante , p. 307. 

• * Ante, p. 292. 

8 Sects. 192-206 F. 

4 As to exclusion of fees and penalties, see Standing order, House of 
Commons, July 24 Jh, 1849. 
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that proposed laws, iih posing taxation or appropriating 
revenue or moneys for the ordinary annual services of the 
Government, may not be amended. For it is assumed 
that the Government is the best judge of their necessity. 
The Senate, in respect of these matters, is accordingly 
deprived of a power of amendment. It is also prohibited 
from amending any proposed law so as thereby to increase 
any proposed charge or burden on the people. 

■ yffpy— .The Senate, however, possesses a suggesting power. It 
may at' any stage return to the House of Representatives 
any proposed law, including finance, which it is entitled nob> 
to amend, and request by message, the omission or amend- 
ment of any item or provision therein. The House of Repre- 
sentatives may then, if it think fit, make any such omissions 
or amendments with or without modifications. 

Ojjjgjj tta, The power of making suggestions to the House of Repre- 
sentatives, adopts a practice which had originated in South 
Australia. The Assembly of South Australia in 1856, had 
passed a Bill to repeal a tax on the tonnage of shipping, 
substituting a wharfage rate. The Legislative Council 
amended the Bill, a proceeding which the Assembly de- 
nounced as a breach of privilege. The Council then passed 
several resolutions, three of which were accepted by the 
campromtaw. Assembly. (1) That all Bills where the object was to raise 
money, whether by way of loan or otherwise, or to warrant 
the expenditure of any portion of the same, should be held 
to be Money Bills ; (2) that it was competent for 

the Council to suggest any alteration in any such 
Bill (except that portion of the Appropriation Bill 
providing for the ordinary annual expenses of the 
Government), and in case such suggestion was not agreed 
to by the House of Assembly, such Bills might be returned 
by the House of Assembly to the Council for reconsideration 
when the Bill must either be assented to or rejected by the 
Council as originally passed by the House of Assembly ; 
(3) that the Council, whilst claiming the full right to deal u 
with the monetary affairs of the Province, did not consider 
it desirable to enforce its right to deal wit^i the details of 
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the ordinary annual expenses of thl Government. “ That 
on the Appropriation Bill in the usual form being submitted 
to the Council, the Council should, if any clause therein 
appeared objectionable, d^nand a conference with the 
House of Assembly, to state the objections of the Council 
and receive information.” 

In 1857, the House of Assembly resolved that in order 
to facilitate the course of public business that the House, 
whilst asserting its sole right to direct, limit, and appoint 
in all Money Bills the ends, purposes, considerations, con- 
ditions, limitations, and qualifications of the tax or appro- 
priation by such Bill imposed, altered, rejected, or directed 
free from all changes or alteration on the part of any other 
House, would nevertheless for the present adopt the 
resolutions as agreed to and forwarded to this House by 
message . The practice initiated in this way was subsequently 
introduced into the West Australian Parliament. 

It was said during the debates on Federation, that the Governor'* 
Governor was entitled on legislation other than Money Bills 
in some of the Australian Constitutions, to suggest an 
amendment on Bills which had passed both Houses. 

The relations of the two Houses of the Australian Par- Rule. a. to 
liament are further regulated by the provision that a pro- amTrwnue! 
posed law which appropriates revenue or moneys for the 
ordinary annual service of the Government, must deal 
only with such appropriation, and laws imposing taxation 
must deal only with the imposition of taxation, and any 
provision dealing with any other matter is of no effect. 

Laws, except laws imposing duties of customs or excise, 
must also deal with one subject of taxation ; laws imposing 
Customs duties must deal with Customs only, and laws 
imposing Excise duties with Excise duties only. 

The object of these provisions was to prevent a resort to stop 
to the practice of tacking, a favourite weapon with popular 
Houses in conflict with Second Chambers. Writing of these 
•provisions, more especially money bills, Professor Harrison 
Moore says, “ That in the balance of power in the Common- 
wealth, it is a factor not to be neglected, that while the 
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Senate has a recognised power over Money Bills beyond that 
of any other Second Chamber in the British Dominions, it 
can hardly exercise the extreme power of rejecting the Bill 
for the ordinary annual service of the Government upon any 
other ground than that the Ministry owes responsibility to 
the Upper not less than to the Lower House. That is a posi- 
tion which in the future the Senate, as the House of States, as 
well as the Second Chamber, may take up ; but it is a 
position from which even in the history of Parliamentary 
Government in the Colonies the strongest supporters of the 
Upper House have generally shrunk .” 1 # 

Votes, resolutions, and proposed laws for the appropriation 
of revenue or moneys may not be passed unless the purpose 
of appropriation has, in the same session, been recommended, 
by message, of the Governor-General to the House in which 
the proposal originated. 

The provisions of the Constitution to reconcile disagree- 
ments between the two Houses known as “ deadlocks ” 
are of great importance. They are as follows : “If the 
House of Representatives passes any proposed law and the 
Senate rejects or fails to pass it, or passes it with amend- 
ments to which the House of Representatives will not 
agree, and if after an interval of three months the House 
of Representatives in the same or next session again passes 
the proposed law with or without any amendments which 
have been made, suggested or agreed to by the Senate, and 
the Senate rejects or fails to pass it, or passes it with amend- 
ments to which the House of Representatives will not agree, 
the Governor-General may dissolve the Senate and the 
House of Representatives simultaneously. But such dissolu- 
tion shall not take place within six months before the date 
of the expiry of the House of Representatives by effluxion 
of time. 

“ If after such dissolution the House of Representatives 
again passes the proposed law, with or without any amend- 
ments, which have been made, suggested, or agreed to by* 
the Senate, and the Senate rejects or fails to pass it, or passes 


1 The Commonwealth of Australia , p. 122. 
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it with amendments to which the ftouse of Representatives 

will not agree, the Governor-General may convene a joint joint sitting. 

' sitting of the members of the Senate and of the House of 
Representatives. # 

“ The members present at the joint sitting may deliberate, voting 
and shall vote together upon the proposed law as last pro- oge er * 
posed by the House of Representatives, and upon amend- 
ments, if any, which have been made therein by one House 
and not agreed to by the other, and any such amendments Treated as 
which are affirmed by an absolute majority of the total for* pur^ 4 
jiumber of the members of the Senate and House of Repre- majority? 11 ® 
sentatives shall be taken to have been carried, and if the 
proposed law, with the amendments, if any, so carried is 
affirmed by an absolute majority of the total number of 
the members of the Senate and House of Representatives, 
it shall be taken to have been duly passed by both 
Houses of the Parliament, and shall be presented to the 
Governor-General for the King's assent .” 1 

It will be observed that the deadlock provisions apply Applicable 
only to legislation which originates in the Lower House. ?egwiation 
The provisions permit an interval of three months to elapse HouSfo?® 
for reflection when, on a continued rejection, a dissolution twS. cienU ’ 
of both Houses may take place. After a dissolution it is 
quite possible that a deadlock may still continue between 
the two elected Houses, since each House may return from 
the polls backed by the support of its constituents. To 
meet such a case members of both Houses may then deli- 
berate in joint session, but they must vote together. On 
the vote being taken an absolute majority is sufficient to 
pass the proposed law. Since the membership of the Senate 
is as near as possible half that of the House of Representa- 
tives, this factor will be generally sufficient to enable the 
views of the House of Representatives to prevail. 

In the South African Constitution some of these provisions p r e 0 ^;J t 
have been adopted, but there are differences . 2 


pro 1 
South African 
Conatitution. 


1 For deadlock provisions in Union of South Africa, post, p. 411. 
* Post, p. 41 1. 
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CHAPTER XXVIII 

POWERS OF LEGISLATION 

The Commonwealth Parliament can legislate only under 
the Federal powers which have been conferred upon it by 
. the Constitution. p 

In 'the enumeration of these, some will be found to be 
new and original powers, never before exercised by th$ 
Colonial Legislatures of Australia ; others will be found to 
be old. powers which these legislatures had exercised long 
prior to Federation. Where a federal power has been 
granted, the rule is that it is full and ample, sufficient for all 
purposes for which it was granted, except where its exercise 
has been restricted or hedged by some reservation, as, for 
example, the power of taxation, which is only exercisable, 
subject to the rule, that taxation must not discriminate 
between States. 

In distributing the legislative powers, a different system 
to that which was employed in the Canadian Constitution 
was adopted. The Canadian system, as previously pointed 
out, was only rendered possible because the Provinces 
surrendered their powers, and received a fresh set of powers 
under the Constitution, the Canadian Constitution therefore 
being a division or distribution of all the powers of 
Government in the Dominion by one instrument. 

In Australia the existence of Colonial legislatures, pos- 
sessing full powers of quasi sovereign legislation within their 
limits, powers which they were unwilling to surrender in 
exchange for a new set of powers, rendered the task of 
Constitution-making analogous to that of the framers of the 
American Constitution. The Australian Colonies were not 
unprepared to surrender those powers which they thought 
better exercisable by one central authority ; others they 
desired to retain unimpaired. Therefore, in dealing with 
the legislative powers of the Commonwealth, the framers of 
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, *the Constitution proceeded to enumerate them only, and 
left the States, subject to the Constitution, in full possession 
of all others not enumerated ; and that this should be clear 
beyond all doubt, the Constitution declared “ that every Protection of 
power of the Parliament 'of a Colony which has become * * 
or becomes a State shall, unless it is by this Constitution 
exclusively vested in the Parliament of the Commonwealth, 
or withdrawn from the Parliament of the State, continue as 
at the establishment of the Commonwealth, or as at the 
admission or establishment of the State as the case may be. 

In the Canadian Constitution, it has already been shown ■* 

% that the powers of legislation were enumerated but, with 
few exceptions, they were exclusively assigned either to the 
Dominion Parliament or to the Provincial legislatures. 

There were few concurrent powers conferred. The object 
of this arrangement was to avoid the constant overlapping 
claims of contending authorities, the story of which had 
filled innumerable volumes of the United States’ Law 
Reports with judicial learning and wisdom. 

In Australia the main legislative powers of the Common- Not exprmir 
wealth Parliament are set out in the thirty-nine sub- exciuxiv* a 
sections of section 51 of the Constitution Act. They are ' 

not expressly described as exclusive of or concurrent to the 
Commonwealth with the States ; therefore, such powers 
require separate examination to discover whether they 
be the one or the other. 

Parliament is empowered, subject to the Constitution, 
to legislate for the peace, order, and good government of the 
Commonwealth in respect of each of the enumerated powers. 

The first great power mentioned is the trade and commerce 
power. The authority is granted to legislate for trade and -n-xd. and 
commerce with other countries and among the States. j n oomm “ c *- 
the United States this was a Federal power, conferred in Federal ^poww 
somewhat similar terms. Thus Congress was authorised sute» ud 
to “ regulate commerce with foreign nations, and among 
t the several States, and with the Indian tribes.” 

It has been previously pointed out that judicial decisions intwpntatfcm 
have immensely widened the scope of this power in the powt.. 
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United States, since the 1 object aimed at by the power was 
said to be to secure uniformity whenever practicable against 
conflicting State legislation. In Canada the power is 
conferred to regulate trade and commerce. “ The words 
‘ trade and commerce,’ in their unlimited sense, include 
every regulation of trade ranging from political arrange- 
ments in regard to trade with foreign Governments down to 
minute rules for regulating particular trades.” . 

The Judicial Committee of the Privy Council, however, 
declined to give the word “ trade ” such a wide interpreta- 
tion. They considered that the authority given to legislate 
did not comprehend the power to regulate by legislation the 
contracts of a particular business of trade. 

Little help can be obtained from Canadian decisions in 
interpreting the commerce power in Australia, little more 
than was found by the Canadian Courts in the decisions of 
the Courts of the United States. The Commonwealth com 1 - 
merce power is closely akin to that of the United States : 
whilst the Dominion power, as previously stated, extends 
over all the Provinces. On the other hand the United 
States’ power stops at commerce in the State and only 
regulates inter-State commerce. 

The trade and commerce power in Australia extends to 
empower the Parliament of the Commonwealth to make 
laws with respect to trade and commerce, with reference to 
navigation and shipping, and to railways the property of the 
Legislation. State, but in Canada a separate power was given to the 
Dominion Parliament to enable legislation to be passed over 
navigation and shipping. The Commonwealth power is 
both external and inter-State. Under it legislation has been 
passed dealing with the Sea Carriage of Goods, Seamen’s 
Compensation, Australian Industries Preservation, Com- 
merce Trades Descriptions, Secret Commissions, and 
Customs. The commerce power is hedged with certain 
restrictions, for the Commonwealth Parliament cannot by 
any law or regulation of trade, commerce, or revenue, givev, 
preference to one State, or any part thereof over another 
State, or any part thereof, nor can it abridge the right of a 
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State, or the residents therein, to the reasonable use of the 
waters of rivers for conservation or irrigation. 

It has been shown how, under the authority of the com- 
merce power, an Inter-Stati Commission was formed in the 
United States in 1887. The Australian Constitution did not 
leave a court to be deduced from a power, but provided for 
the establishment of an Inter-State Commission, with such 
powers of adjudication and administration as Parliament 
should deem necessary for the execution and maintenance 
within the Commonwealth of the provision of the Constitu- 
tion relating to trade and commerce, and of all laws made 
thereunder. *The appointment of its members is vested in 
the Governor-General in Council. Their term of office is 
fixed at seven years. A member, however, may be removed 
by the Governor-General in Council, on addresses from both 
Jlouses of Parliament in the same session, praying for his 
removal on the ground of proved misbehaviour or incapacity. 
The remuneration of members of the Commission rests with 
Parliament, but is not capable of diminution during their 
continuance in office. 

Within two years from the establishment of the Common- 
wealth, trade, commerce, and intercourse among the States, 
whether by means of internal or ocean navigation, became 
absolutely free. 

Parliament, in its legislation with respect to trade or 
commerce, may forbid as to railways any preference or dis- 
crimination by any State, or by any authority constituted 
under a State, when such preference or discrimination is 
undue and unreasonable, or unjust to any State ; due regard 
being had to the financial responsibilities incurred by any 
State in connection with the construction and maintenance of 
its railways. But no preference or discrimination, however, 
must be taken to be either undue and unreasonable, or 
unjust to any State, unless it is so adjudged by the Inter- 
State Commission. A rate for the carriage of goods upon 
a railway, the property of a State, is not unlawful if the rate 
be deemed by the Inter-State Commission to be necessary 
for the development of the territory of the State, or when the 
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rate applies equally to goods within the State and to goods 
passing into the State from other States. 

The second great power conferred upon the Common- 
wealth Parliament is that of taxation ; but taxation must 
be such as not to discriminate between the States. The 
power is very wide, for the methods of taxation are left 
unqualified, and cover every conceivable exaction which 
it is possible for a Government to make, whether under the 
•name of a tax or under such names as rates, assessments, 
duties, imposts^ excises, licences, fees, and tolls . 1 The 
Parliament, however, may not impose any tax^ which bear^ 
heavier on one State than another, ^ for this would be dis- 
crimination. This is in accordance with the taxing power 
of Congress : “ All duties, imposts, and excises must be 
uniform in the United States,” that is, levied at the same 
rate on the same article wherever found . 2 

The Commonwealth taxing power is further limited by 
two provisions : one forbidding the taxation of State pro- 
perty, the other prohibiting the taxation of trade and 
commerce passing from one State to the other. 

Like the taxing power in the United States, the Com- 
monwealth taxing power is not exclusive, except so far as the 
Constitution directs that it shall be ; the only powers of 
exclusive taxation are those of Customs and Excise. In 
all other respects the States possess concurrent powers of 
taxation, although they cannot tax public property of any 
kind belonging to the Commonwealth. 

Whether they could tax the instrumentalities of the Com- 
monwealth, or the salaries of Federal ministers led to 
conflicting decisions given by the Judicial Committee of the 
Privy Council and the High Court of Australia. The High 
Court of Australia declared that the salaries of Federal 
officers were not taxable, whilst the Judicial Committee of 
the Privy Council decided the contrary. As the last 
case on this subject was taken before the High Court of 
Australia, and no special leave to appeal from their decision 

1 Hylton v . United States, 3 Dali, 171. c 

* Ante , p. 90. 
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was granted by the Judicial Committee on the ground that 
the Commonwealth Parliament had, since the decision of 
the High Court, passed legislation authorising the taxation 
to be levied on the salaries of Federal officers. The question 
has been removed at present from the judicial sphere, 
but there are still these conflicting decisions in existence. 

There is no rule requiring the apportionment of direct 
taxes among the States such as exists in the United States. 

The apportionment rule in the United States has till recently 
prevented the imposition of an income tax . 1 

. The imposition of a Federal income tax is clearly within imoim uxT" 
the power of the Commonwealth Parliament. 

The Commonwealth Parliament has power to legislate Bounties, 
for giving bounties on the production or export of goods ; 
but the power required to be exercised so that bounties are r«i« 
uniform throughout the Commonwealth. 


The control and regulation of the payments of control v»u 
bounties is now vested in the Executive Government of the Executive. 

State power*. 

Commonwealth. 


Nothing, however, prohibits a State from granting any 
aid to or bounty on mining for gold and silver or other 
metals ; nor from granting, with the consent of both Houses 
of the Federal Parliament, expressed by resolution any aid 
to or bounty on the production or export of goods. 

The Parliament is empowered to borrow money on the Borrowfn* 
public credit ; a similar power exists in the United States. P ° w * r ’ 

Parliament controls the postal, telegraphic, telephonic, Po*t*i and 
and other like services ; the establishment of post offices service" 
and post roads is a Federal power both in the United States and Canada, 
and also in Canada. 

The naval and military defence of the Commonwealth Nav*i and 
and of the several States, and the control of the forces to defence, 
execute and maintain the laws of the Commonwealth, is 
necessarily a Federal power. It is, however, more limited 
than the power in the United States, since its purpose is 
defined as being for the naval and military defence of the 
Commonwealth and of the States. Therefore, it is, probably. 


1 Ante, p. 158. # 
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not such a power as w&uld authorise the Commonwealth 
to equip and send a military expedition outside its borders 
for the purpose of an aggressive war. On the other hand, 
it would be sufficiently wide to provide for all naval emer- 
gencies, wherever the defence of the Commonwealth might 
be said to be even indirectly affected. The war power in the 
United .States includes the power to enable Congress to 
declare war, but this is not the case with the war power of 
Canada or Australia, for the power is with the Mother Country. 

- The jpower in Canada includes a power to legislate for the 
militia, military,* and naval service and defence. A rule„ 
now accepted by the Dominions is for local legislation to 
provide that when its troops are voluntarily serving with 
Imperial* troops outside the Colony the Army Act of 1881 
shall apply. The rule is not applicable where the troops 
would be acting in the Dominion with Imperial troops. 1 

The power of the Commonwealth Parliament extends over 
lighthouses, lightships, beacons, and buoys. It, therefore, 
by necessary implication, includes the power to provide 
for their construction, equipment, and management. The 
Canadian power is expressed to extend to beacons, buoys, 
and lighthouses. 

In taking astronomical and meteorological observations, 
the importance of uniformity throughout Australia was 
strongly pressed at the Adelaide Convention ; z conse- 
quently this was made a Federal Power. The control of the 
meteorological observations would seem necessary to pass, 
since the principal means of information, namely, the 
Post Office and Telegraph, were transferred at the same 
time. This power is not, in specific terms, granted to the 
Dominion Parliament of Canada.” 

The power over " quarantine ” is conferred on the Com- 
monwealth Parliament. In Canada the power is specified 
as “ quarantine and maintenance of marine hospitals/ 1 
In the United States the power to deal with quarantine was 
not expressly conferred by the Constitution on Congress. 


1 See Australian Defence Act, No. 59, 1909. 

1 Proceedings at Adelaide Convention , 1897, p. 776. % 
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In the United States the States pSss quarantine laws, but *g utet 
Congress can interfere with them, either by forbidding State 
laws or enacting independent legislation, since quarantine 
laws may operate as a regulation of trade and commerce. 

The Commonwealth power is very wide, and is in no way 
limited. How far the Canadian power extends has been 
a subject of discussion. The preservation of public health 
in a Province would appear to be a matter of local concern, 
a power exclusively assigned to the Provinces. In 1869 a 
Vaccination Bill was introduced in the Dominion Parliament, 

‘ ^jid for this reason was not proceeded with on account of its 
doubtful constitutional validity. The Parliament of the 
Commonwealth passed a Quarantine Act in 1908, 

The Commonwealth Parliament has power over all 
fisheries in Australian waters beyond territorial limits, |«2 i t t ° rlal 
but has no power over the control of fisheries within State 
territorial limits. The Commonwealth power, therefore, 
only commences three miles beyond the land. 

The Canadian power, on the other hand, extends over sea- 
coast and inland fisheries, but it does not authorise dealing 
with the ownership of the beds of the rivers, or of the 
fisheries, or the rights of individuals thereto. 1 

The grant of power over fisheries outside territorial limits, oi 

may be said to be legally operative to a certain extent only, wealth power, 
as according to the law of nations, the Imperial Parliament 
itself has no jurisdiction over the ocean’s highway. Such 
a jurisdiction might be conferred by treaty. 

The taking of the Census and Statistics in the 
Commonwealth is essentially a Federal power. A Census currency. 
Act was passed in 1905. The British North America Act 
particularises Census and Statistics as a Dominion power. 

In the same category are Currency, Coinage, and Legal 
Tender. The Commonwealth Parliament has passed a 
Coinage and Australian Notes Acts. The prolonged struggle 
in the United States over making Treasury notes a legal 
tender has already been related. 2 

1 Re Provincial Fisheries, 26 S.C.R. (Can.) 444. 

1 Ante, pp. 112-3. # 
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The Australian States are forbidden to coin any money 
or to make anything but gold and silver coins a legal tender 
in respect of debts. A similar prohibition was also applied 
to the American States. In ah three Constitutions these 
powers were expressly reserved to the Federal Government : 
for the Parliament of Canada exercises exclusive legislative 
authority in relation to currency and coinage. 

The banking power was conferred upon the Commonwealth 
Parliament in the following terms : “ Banking, other than 
State banking, also State banking extending beyond the 
limits of the State concerned, the incorporation of banks, 
and the issue of paper money/' <• 

The power in Canada includes banking, incorporation of 
banks, and the issue of paper money. 

In the United States a banking power was not expressly 
mentioned in the Constitution. The power, however, was 
ultimately deduced from the power given to make all laws 
necessary and proper for carrying into execution other 
powers ; the banking power being deduced from the exist- 
ence of these other powers. 1 In 1911 the Parliament of the 
Commonwealth established a Commonwealth Bank under 
its express power. 

The Federal banking power in Australia does not include 
a power to deal with State Banks whose operations are 
confined to the States ; but should a State Bank establish 
branches in other States, it becomes amenable to Federal 
laws. The question of the issue of paper money in the 
United States has already been discussed. 2 Not only was 
this power not expressly conferred by the United States’ 
Constitution, but the framers of the Constitution were 
determined not to entrust Congress with any such power ; 
nevertheless, the Supreme Court decided that the power 
could be implied. 

The Commonwealth Parliament has power to legislate in 
respect of insurance other than State insurance, extending 
beyond the limits of the State concerned. Under this* 
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power it has passed a Life Assurance Companies Act, in 
1905, and a Marine Insurance Act, in 1909. 

Congress has no power to deal with Insurance. For insur- congr*. 

• r 1 r' A Til 1 1 without 

ance is not commerce among the States. It has also been 
decided that Insurance business is neither trade nor or commeroe 

in Canaa n. 

commerce under the Canadian Constitution. 

The Federal power to legislate in respect of insurance in „ 

Australia is somewhat similar to the banking power in wealth powon 
Australia ; for the power cannot affect any Insurance 
which comes within the meaning of State Insurance, that is, 
insurance confined to the States. 

There is n<5 special grant of an Insurance power in Canada, Res i du a ry 
Federal jurisdiction there springs from the residuary power ; power, 
but in Australia the Commonwealth Parliament possesses Residuary ^ 
a special power, whilst on the other hand the State jurisdiction Australia, 
springs from its residuary power. 

Weights and measures, bills of exchange, and promissory weights and 
notes are all matters over which a power to legislate has been bills of ' 4 
entrusted to the Commonwealth Parliament. Similar e 
powers are expressly conferred upon the Dominion 
Parliament. 

Bankruptcy and insolvency are Federal powers in Canada 1 Bankruptcy 
and Australia. insolvency. 

The power in the United States has been already referred 2 
to. 

Copyrights, patents of inventions, and designs and trade copyright*, 
marks are Commonwealth powers. 3 Copyright is a Dominion mv^tkm^ 
power, and so also is the power to legislate in respect of tr^'miSw. 
patents of invention and discovery. The power over 
copyrights, patents of invention, obviously intrude in 
Canada upon Provincial rights, since it is impossible for the 
Dominion Parliament to pass legislation without affecting 
“ property and civil rights ” in the Provinces. Neverthe- 
less, it has been decided by necessary implication, that the 


1 Ante, p. 252. 

* Ante, p. 17. 

8 Acts have been passed dealing with Patents, Trade Marks, Copyrights 
and Designs. # 
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Dominion power in these? matters is destructive of any 
Provincial power. 

NtturaiiMtioo. Legislation over naturalisation and aliens are powers 
assigned to the Commonwealth Parliament as they are in 
Canada to the Dominion Parliament. 1 The power possessed 
by Congress to establish a uniform rule of naturalisation 
state» ited throughout the United States has already been referred to. 2 

The Commonwealth Parliament has legislated under its 
power by passing a Naturalisation Act, in 1903, and an 
' Immigration Restriction Amendment Act, in 1905. 

Tpweign Power to legislate in respect of foreign corporations and 

. fin wJcui i ra -d ln S or financial corporations, formed within the limits 

of the Commonwealth, is another power assigned to the 
Commonwealth Parliament. The right of foreign corpora- 
tions to carry on business in England without the necessity 
of obtaining Parliamentary or Ministerial sanction has long 
been recognised in the United Kingdom. This right has 
been recognised as well by the comity of nations as by 
international conventions. Foreign corporations carrying 
on business in Australia would be liable to Federal taxation, 
•n^dlwce The powers to legislate in respect of marriage and divorce 
are powers of the Commonwealth Parliament, as they are 
of the Canadian Parliament ; 8 In Canada the power is not 
unqualified. They are State powers in the United States. 

The subjects of divorce and matrimonial causes and, in 
relation thereto, parental rights and the custody and 
guardianship of infants are Commonwealth powers. In 
the United States, Congress possesses no such powers. 
Therefore, persons removing from one State and becoming 
domiciled in another where facilities are easy can obtain 
divorces, which they would not have been able to have 
obtained had they continued to five in their own States. 4 
and The Commonwealth Parliament can legislate in respect 
pension*. of invalid and old-age pensions. This is a power which 
does not appear in either of the older Constitutions. One 
reason urged why the Federal authority should possess it 
instead of the State authority was because within the bounds 
1 Ante, p. 252. * Ante, p. 97. * Ante, p. 252. 4 A%Je, p. 115. 
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of Federated Australia a law^ cfeuld be enacted com- 
pelling that individual who was to receive the benefit to 
contribute to the fund in which he was to participate in 
old age. 

Another Federal power which is not found in either the s e rvicy>f 
United States* Constitution or in that of Canada is that cmi power* 
conferring upon the Parliament the right to legislate for Austria*, 
the service and execution throughout the Commonwealth 
of civil and criminal process and the judgments of the 
Courts of the States ; the necessity for this power became 
evident from the decisions of the State Courts prior to « 

Federation. . In many cases, provision had been made by 
Australian legislatures for an ex-territorial service of civil 
process, notably by the legislatures of Victoria, South 
Australia, and New South Wales ; but these Colonies, 
according to international law, were as much apart as if 
they were foreign States. The Inter-Colonial Debts Act, 
which had made provision for a measure of inter-Colonial 
reciprocity, could not make a Victorian subject amenable 
to a judgment obtained in a South Australian Court, if he 
had never submitted to the jurisdiction, was domiciled in 
Victoria, and had never been in South Australia at all. 1 
It necessarily followed, from the grant of a power to legislate 
for service, that there should also be a power to legislate 
as to execution. 

Such a power existed in the United Kingdom ; where, by scotch and 
following a certain procedure, a Scotch or Irish judgment judgment*, 
may be enforced as if it were an English judgment under 
the Judgments Extension Act of 1868. 

The Federal power over criminal process permits a person criminal 
charged in one State with a crime to be brought before the proce “' 
Courts of the State that has jurisdiction over him. For- 
merly an offender against justice, escaping to another portion 
of the British Dominions from that in which he had com- 
mitted the offence could defy the authority of the State 
. seeking to extradite him. The Supreme Court of New Zealand 
decided that a Colonial legislature had no power under its 
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Constitution to authori seethe conveyance on the high sea 
of any person whatever to another Colony, and that such a 
power must'be exercised either directly or indirectly under 
the authority of an Imperial Act. 

In consequence of this decision, the Fugitive Offenders 
Act was passed by the Imperial Parliament. The power 
of the Commonwealth Parliament over criminal process 
extends only to the Commonwealth. In the United States 
the return of a fugitive offender from one State to another 
does x not depend upon legislation but on the executive 
Government of- the State in which he is found. 

In Australia his return is a judicial proceeding. An Extra- 
dition Act was passed by the Commonwealth Parliament in 
1903. " Another power given to the Commonwealth Parlia- 
ment enables it to legislate throughout the Commonwealth 
for the laws, the public Acts and records, and the judicial 
proceedings of the States. Section 118 of the Constitution 
declares that full faith and credit shall be given throughout 
the Commonwealth to the laws, the public Acts and records, 
and the judicial proceedings of the States. This provision 
is similar to one in the United States’ Constitution. 

Before referring to the Commonwealth Parliaments’ 
powers over immigration and emigration, a special power 
must be mentioned, that is, the power to legislate for the 
people of any race, other than the aboriginal race, in any 
State, for whom it is deemed necessary to make special laws. 
At first sight, it would appear as if this power might 
have reference to emigration ; but as a special power is 
given over immigration and emigration, this is not the 
case. 

Australia has accepted the idea that Australia should be 
a white man’s country. 

From a legal point of view, her position is unassailable. 
Whether an alien is entitled as of right to enter British 
territory was considered in the well-known case of Chung 
Toy v. Musgrave, which was decided by the Judicial Com-, 
mittee of the Privy Council in 1891. Their lordships 
observed that “ the facts, quite apart from the statutes 
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referred to, raise a grave queftidn as to the plaintiff’s 
right to maintain the action. , He can only do so if he can 
establish that an alien has a legal right, enforceable by 
action to enter British territory. No authority exists for 
the proposition that an alien has any such right. Circum- 
stances may occur in which the refusal to permit an alien to 
land might be such an interference with international comity 
as would properly give rise to diplomatic remonstrance 
from the country of which he was a native ; but it is quite 
another thing to assert that an alien excluded from any part 
of Her Majesty’s dominions by the executive Government 
there, can maintain an action in a British Court and raise 
such questions as were argued before their lordships on 
the present appeal — whether the proper officer for 
giving or refusing access to the country has been duly 
authorised by his own Colonial Government, whether the 
Colonial Government has received sufficient delegated 
authority from the Crown to exercise the authority which 
the Crown had a right to exercise through the Colonial 
Government if properly communicated to it ; and whether 
the Crown has the right, without Parliamentary authority, 
to exclude an alien.” 

In Canada, the Dominions and Provinces possess con- conomrant 
current powers of legislation on the subject of immigration ; 
but any Provincial law repugnant to Dominion legislation 
is void. 

In 1878 British Columbia passed an Act requiring every 
Chinaman above the age of twelve to take out a quarterly 
licence, for which he was charged $10. This licence fee 
was in substitution for general taxation. The Supreme 
Court of British Columbia declared the tax void as beyond 
the power of the Province, since it was at variance with 
the treaty obligations of Great Britain and China, and 
also interfered with the Dominion trade and commerce 
power. The Act was subsequently disallowed by the 
Governor-General in Council. 

In 1885 the Dominion Parliament passed an Act to Reyuution 
regulate and restrict Chinese immigration. A poll tax of 
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$50 was imposed on ®every Chinaman landing, and no 
vessel was allowed to carry more than one Chinaman to 
every 50 tons of its tonnage. A Chinaman leaving with 
the intention of returning was required to give notice of 
his intention at the port of his departure and on giving 
up his certificate of entry or of residence, to receive, on 
payment of a fee of $1, a certificate of leave to depart and 
return. 

In the United States, difficulties similar to those encoun- 
tered in Australia and Canada in respect to Chinese immi- 
gration have been dealt with by Congress. State laws 
,that have attempted to regulate it have been declared 
unconstitutional, generally on the ground that they have 
interfered with existing treaties between the United States 
and China. The power of Congress to interfere has been 
denied, since the power of modifying treaties rests with 
the Executive. 

In 1888 a provisional treaty was entered into between the 
United States and China, providing against the admission 
of any Chinaman into the States, but was not ratified as the 
Senate amended it, and the Chinese Government refused 
to accept it. 

In 1897, when the Australian Premiers were in London, 
Mr. Chamberlain expressed entire sympathy with the 
determination of the Australian Colonies to prevent the 
influx of people who were alien in civilisation, in religion, 
and in customs, and who interfered with the legitimate 
rights of the existing labouring population. Such an 
influx must be prevented at all hazards ; but he asked 
the Premiers to remember the traditions of the Empire, 
which made no distinctions of race or colour ; and pointed 
out that the exclusion of all Her Majesty's Indian subjects 
or even of all Asiatics, would be so offensive to those people, 
that it would be most painful to Her Majesty to sanction it. 
He, therefore, urged them to base their prohibitive legisla- 
tion not upon race or colour, but upon the really objection- • 
able characteristics of the immigrants legislated against ; 
and he instanced, as a type of legislation wfyich the Imperial 
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Government would think satisfactory, the Immigration 
Restriction Act of 1897, recently passed in Natal — a measure 
which was being found adequate in that Colony to meet 
the same evil.” 1 * 

The Commonwealth Parliament has power to legislate External 
over external affairs. The meaning to be attached to this a 
grant of power is generally considered to be doubtful. 

The authors of the Annotated Constitutions of the 
Australian Commonwealth consider that the power applies 
to the external representation of the Commonwealth by 
accredited agents where required ; the conduct of the busi- 
ness and pr&motion of the interests of the Commonwealth 
in outside countries, and the extradition of fugitive offenders 
from outside countries. The Extradition Act of 1903 and 
the High Commissioners Act of 1909 have been passed 
under the authority of this power. 

Reference has already been made to the powers of the 
Dominion Governments with reference to the negotiation 
of commercial treaties. 2 

The Commonwealth Parliament is empowered to legislate The Common, 
with reference to the relations of the Commonwealth with the island* ot 
the islands of the Pacific. the Padfic ' 

The islands of the Pacific, south of the Equator, which 
belonged to Great Britain or were under her protection 
when the Commonwealth Act was passed, were South- 
Eastern New Guinea, Southern Solomon Islands, Gilbert 
Islands, Ellice Islands, Phoenix Islands, Tokelau Islands, 

New Hebrides (dual control with France), Fiji Islands, 

Tonga Islands, Savage Islands, and Cook Islands. . 

Legislation dealing with labourers in these islands was 
passed in 1901 and 1906. 

A power is given to the Commonwealth Parliament to Power to 
legislate for the acquisition of property, on just terms, from SomsuteL 
any State or person for any purpose in respect of which the 
Parliament has power to make laws. 

1 Quick and Garran’s The Annotated Constitution of the Australian 
Commonwealth . pp. 626-627. 

* Ante, p. 210, er seq. 

I 22 — ( 3125 ) 
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origin of In the United States 1 , such' a power was implied from 
GnTtwi'sutes. the power which enabled Congress to make all laws which 
might be necessary for carrying into execution any of the 
federal powers ; as the power to acquire land in any State 
was an incident of sovereignty, it could, therefore, be exer- 
cised, notwithstanding the opposition of the State. The 
branch of law on this subject is known as the law of eminent 
domain. 

, Limitatio n of v The exercise of the Commonwealth power is confined to 
wealth power, any of the purposes in respect of which the Parliament 
* is empowered to make laws. , 

‘ control of A power is granted to Parliament over the control of 

railways for x . 1 \ _ 

military railways with respect to transport for the naval and military 
.purposes. p ur p 0S es of the Commonwealth ; and is therefore a power 
ancillary to the war power. 

states own Most of the railways in Australia are State-owned 
m,m >s. runways and the Commonwealth power does not extend 
to control the working or management of these, except for 
the purposes stated in the power, 
jwto Another power entitles the Parliament to legislate for the 
state consent, acquisition of any State railways, with the consent of the 
State on terms arranged between the Commonwealth and 
the State. Railway construction and extension in any 
State can also be a subject for Commonwealth legislation 
with the consent of the State. 

Power ut In Canada the Provincial legislatures are exclusively 
contrasted, empowered to make laws m relation to local works and 
undertakings other than such as are of the following 
classes — 

Lines of steam or other ships, railways, canals, telegraphs, 
and other works and undertakings connecting the Province 
with any other or others of the Provinces or extending 
beyond the limits of the Province. There is, therefore, 
a wide difference between the Dominion power in Canada 
and the Commonwealth power in Australia. The State 
power over railways in Australia is subject to the Common- ° 
wealth power to legislate with respect to trade and commerce. 
The power was expressly given to prevent any doubts 
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arising as to whether the trade* and commerce power 
extended to railways owned by the State. 

Parliament has power to legislate in respect of conciliation 
and arbitration for the prevention and settlement of indus- 
trial disputes extending beyond the limits of any one State. 

This power has already been the subject of legislation. 

In 1904 the Commonwealth Legislature passed the Com- 
monwealth Conciliation and Arbitration Act, which has 
since been declared to be invalid so far as it affects State 
railways. 1 Other sections of this Act have also been 

* declared void, in so far as they purported to empower the 
Court of Conciliation and Arbitration to make a common 
rule in respect of any industry. 2 * * * * 

Parliament possesses the power to legislate in matters in 
respect of which the Constitution makes provision “ until the 
Parliament otherwise provides.” " Until the Parliament 
otherwise provides ” is a proviso common to all the Imperial 
Federations, and where the power is expressly given, it 
enables amendments of the Constitution to be made solely 
by force of the legislative authority. 

" There are no less than twenty-two provisions in the 
Constitution where it is enacted that the law of the Con- 
stitution shall be as it is stated in the Constitution, “ until 
the Parliament otherwise provides.” 8 They relate to the 
Governor's salary, Senate electorates, Queensland Sena- 
torial divisions, number of Senators, State electoral laws 
regulating the election of Senators, quorum of Senate, 
mode of ascertaining the quota for election of members 
of the House of Representatives, electoral divisions, 
qualification of electors. State electoral laws regulating 
the election of the Members of the House of Representatives, 
qualification of Members, quorum of the House of Repre- 
sentatives, penalty for sitting when disqualified, mode of 

1 The Federated Amalgamated Government Railway and Transport 

Service Association v. the N.S.W. Railway Traffic Employers' Association, 

• 4 C.L.R. 488. 

* Australian Boot Trade Employees Federation v. Whybrow and 

others, Vol. II, C.L.R. (1910), p. 1. 

* Quick and Garran's Commentaries on the Constitutions, p. 647. 
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settling disputed elections, payment of Members, number 
of Ministers,, salaries of Ministers, appointment and removal 
of non-political officers, conditions and restrictions on 
appeals, application of Customs and Excise revenues, 
financial assistance to States, and audit. 1 
lSuteon The Commonwealth Parliament is empowered to legis- 
rdaaice by i a te on matters which a Parliament of a State or the Parlia- 

State 

parliament, ments of the States may refer to it ; but so that the law shall 
extend only to the States by whose Parliaments the matter 
is referred, or which afterwards adopt the law. % 

t»i«n pawn This power can only come into existence where State 
force* Parliaments desire some general law, which the Common- 
wealth Parliament under its existing powers is unable to 
pass. 

t0 The power seems more applicable to a Confederation 
F«Crii than to a Federation : but in any scheme of Imperial 
Federation, the grant of a similar power to a central body 
to legislate for matters common to the Empire might prove 
of considerable value. 

Power to legislate is given also to the Commonwealth 
Parliament in respect of the exercise within the Common- 
wealth, at the request or with the concurrence of the 
Parliaments of all the States directly concerned, of any 
power which could, at the establishment of the Constitution, 
have been exercised only by the Parliament of the United 
Kingdom or by the Federal Council of Australasia. 
incident al The last of the thirty-nine powers of legislation expressly 
to th« power*, conferred by the 51st section of the Constitution Act on 
the Commonwealth Parliament is a power to legislate on 
matters incidental to the execution of any power vested by 
the Constitution in the Parliament or in either House 
thereof, or in the Government of the Commonwealth, or in 
the Federal Judicature, or in any department or officer of 
the Commonwealth. This power is complementary to all 
the other powers, and enables the Commonwealth Parlia- 
ment to give full effect to any of the powers which have* 
been expressly conferred upon it by the Constitution. 

1 Ibid., p. 648. v 
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In addition to the Commonwealth Parliament's powers BxciuUv. 
of legislation over the numerous subjects already referred £*!*>&£. 
to, Parliament has certain exclusive powers of legislation ; 
thus it may legislate in respect of the seat of Government 
and all places acquired by the Commonwealth for public 
purposes. 

In 1908 an Act was passed to acquire a seat of Govern- 
ment and a further Act in 1909. It was necessary by the 
^Constitution that the seat of Government should be on 
territory acquired by the Government, and not nearer than 
HX) miles from Sydney. A site in the district of Yass 
Canberra, in accordance with these conditions, was fixed upon. 

It was provided that the area of land acquired should 
not be less than 100 square miles, and within its border the 
State out of which it was carved should possess no powers 
even of a local nature. The first stone of the commence- 
ment column of Australia’s Capital was laid on the 12th of 
March, 1913, by Lord Denman, the Governor-General, the 
second by the Prime Minister, the Right Hon. A. Fisher, 
and the third by the Hon. King O’Malley, Minister for 
Home Affairs. The name of the capital was drawn from a 
casket by Lady Denman, the wife of the Governor-General 
who declared it to be “ Canberra.” 

Another exclusive power vested in the Commonwealth 
Parliament is that over matters relating to any department 
of public service, the control of which was by the Constitu- 
tion transferred to the executive Government of the Com- 
monwealth and in respect of other matters than declared 
by the Constitution to be within the exclusive power of 
the Parliament. 

The meaning of an exclusive power has been often dis- of 
cussed by the Supreme Court of the United States, and also p 0 "”- 
in Canada ; but the point is not of such great importance 
in the Australian Constitution, since the distinction between 
^Federal powers and State powers is more clearly drawn. 1 

1 See States post, p. 351. 
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The first authority for the erection of a Court of Law in 
Australia appears in the statute 27 Geo. Ill, c. 2. By 
this Act, the Crown was authorised by letters patent to 
erect a Court of* Criminal Jurisdiction on the east coast of 
New South Wales, and the parts adjacent thereto, for the 
trial of treasons, felonies, and misdemeanours.* 

In 1787, relying apparently on the supposed prerogative 
of the Crown, a Court, with a limited jurisdiction in civil 
matters, was established. 

The Criminal Court constituted consisted of a Judge- 
Advocate and six naval or military officers selected by the 
Governor, whilst the Civil Court was composed * of the 
Judge- Advocate and two inhabitants similarly selected. 

These Courts continued in force until May 17th, 1823, 
when, by virtue of an Act which had been passed in the 
previous year, a Charter of Justice was issued, which 
abolished the old military courts and set up a Supreme 
Court and Court of Appeal on the English system, with an 
ultimate right in certain cases to appeal to the Judicial 
Committee of the Privy Council. From this time onwards 
the judicial system of Australia has steadily progressed side 
by side with her constitutional development. One of the 
proposed advantages of Federation held out to the people 
of Australia was the establishment of a final Court of Appeal, 
and when the Constitution was framed this Court of Appeal 
was created, both of a Federal and final nature. 1 


vesting of the The judicial power of the Commonwealth is now vested 
in this Court, which is called the High Court of Australia, 
condition an< ^ a ^ so * n su °h other Federal Courts as Parliament chooses 
of High court, to create, and in such other Courts as it invests with Federal 


jurisdiction. 


1 Post , p. 345. 
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The High Court is required td be constituted with a 
Chief Justice and as many other justices — not less than 
two — as Parliament may prescribe. It now possesses seven 
judges. The Chief Justice, receives a salary of £3,500 and 
the other judges £3,000. • 

The provisions relating to the judicial power bear a close 
resemblance to those of the United States. In the United 
States it was decided early in its history that the divisions 
created by its Constitution impliedly prohibited the one 
encroaching upon the other, and that neither the legislative 
- nor the executive branches of a Government could constitu- 
tionally assign to the Judiciary any duties but such as were 
properly judicial and to be performed in a judicial manner. 

It was also decided that neither the executive nor legis- 
lative departments could review or sit as a court of error 
on the judicial acts or opinions of the Courts of the United 
States. 1 Questions may arise as to the extent of the judicial 
power in Australia. Do the judges of the High Court 
possess such powers as those of the Supreme Court of 
Washington ? It may be claimed that the Judiciary in 
Australia is no mere auxiliary of the Parliament and the 
Executive Government. It has possibly, like them, an 
independent duty, but only within its own sphere of judicial 
power, to uphold and maintain the Constitution against all 
attacks, whether from the Commonwealth Executive, or 
Legislative departments, or from the States Governments. 

The origin of the judicial power, both in the United origin of 
States and in Australia, must be looked for in the controlling P ° wer * 
powers that were exercised by the King in Council in respect 
to suboldinate Constitutions. The grant of such Constitu- 
tions in North America, establishing legislatures with power 
to legislate not contrary to the grant, necessitated the 
existence of some controlling power to see that the power 
conferred was not exceeded. Such a power was naturally 
found in the King in Council who had made the grant. In 
• the same way that courts of law in the United Kingdom will 
now examine the nature of the powers of corporations to 

1 Baker's Annotyted Constitution of the U.S., p. 21. 
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see whether the exercise «of a particular authority has been 
exceeded or not, the King in Council was accustomed to 
examine the "charters under which the Plantations were 
established for a like purpose. 

By the time of Charles II, the power of the King to 
control legislation in Great Britain had ceased, for by this 
period the Parliament had established its independence of 
all controlling, prerogative rights ; but with regard to the 
Colonies, the royal jurisdiction was left untouched. Many 
of v the Colonies were in the nature of corporations. The 
King, it was therefore said, could'enquire as to whether they 
had properly discharged their corporate privileges. In* 
England, about the same time, the royal power was judici- 
ally held to be competent, by information quo warranto, to 
suspend corporate rights. The corporate rights of the City 
of London were suspended, and when this precedent had 
been established, Judge Jeffreys, “ made all the charters 
like the walls of Jericho fall down before him, and returned 
laden with the spoils /' 1 

This jurisdiction to examine as to whether an Act of a 
subordinate legislature was in excess of its authority must 
not be confused with the right of appeal to the King in 
Council, for both matters came before the King in 
Council. 

The people of the United States were so familiar with the 
exercise of this jurisdiction that when they established 
their Supreme Court it was their intention that it should 
exercise a jurisdiction of a similar character but strictly 
judicial over both Federal and State laws. 

The justices of the High Court of Australia and of other 
courts created by Parliament are appointed by the Governor- 
General in Council ; a judge is not removable except on 
addresses from both Houses of Parliament, presented in the 
same session, praying for his removal on the ground of 
proved misbehaviour or incapacity. The salary of a Judge 
cannot be diminished during his continuance in office. • • 

Similar provisions in Canada and South Africa have 

1 Hallam's Constitutional History , 8th Edition, Vol. II, p. 451. 
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ensured the independence of the Jxfdiciary. The use of the 
words “ proved misbehaviour or incapacity ” in the Aus- 
tralian Constitution assures that a judge shall be first tried 
before he is condemned. Jhe necessity for the insertion 
of these words was occasioned by the existence of the Act 
22 George III, c. 75, which enabled a Governor to remove 
a Colonial Judge from office for absence without reasonable 
cause, or neglect, or misbehaviour. 

The High Court has jurisdiction, subject to such excep- 
tions and subject to such regulations as Parliament may 
.prescribe, to hear and determine appeals from all judgments, 
cfecrees, orders, and sentences — 

(1) of any justice or justices exercising the original 
jurisdiction of the High Court ; 

(2) of any other Federal Court or Court exercising 
Federal jurisdiction, or of the Supreme Court of any 
State, or of any other Court of any State from which 
at the establishment of the Commonwealth an appeal 
lies to the King in Council ; 

(3) of the inter-State Commission, but as to questions 
of law only. 

Parliament has legislated in respect of the first two of 
these matters and has passed Judiciary Acts ; a judgment 
of the High Court is now final and conclusive in these cases. 

There is no appeal to the Judicial Committee as of right ; 
but since the King’s prerogative right to admit an appeal 
is not taken away by express words, it therefore, 
remains, and is exercisable by special leave of the Judicial 
Committee. 

The High Court is a Supreme Court of Federal jurisdic- High court 
tion, and is also a general Court of final Appeal for Australia, Smtof 
In the United States the Supreme Court is the highest jurisdiction. 
Federal Court, but is not a Court of final Appeal for other 
matters ; and, although the Supreme Court of Canada 
exercises Federal jurisdiction, it is, in its nature, mainly a 
.general Court of final Appeal for Canada. 

In 1903 the Federal Parliament passed a Judiciary judiciary 
Act and a High Court of Practice and Procedure Act, 
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regulating the legal constitution and organisation of the 
High Court, and the distribution of the judicial po\#r 
between the High Court and the State Courts. 

Congress passed a somewhat .similar Act in 1789. 
section 74 . Section 74 of the Australian Constitution, the section that 
was so much under debate when the Constitution Act was 
before - the Imperial Parliament, provides “ that no appeal 
shall be permitted to the King in Council from a decision 
of the High Court upon a question howsoever arising as 
* to the limits inter se of the Constitutional powers of the 
Commonwealth 4 and those of any State or States, or as to 
the limits inter se of the Constitutional po,wers of any 
two jor more States, unless the High Court shall certify, 
that the question is one which ought to be determined by 
his Majesty in Council. The High Court may so certify 
if satisfied that for any special reason the certificate 
shall be granted, and thereupon an appeal shall lie to 
His Majesty in Council on the question without further 
leave. 

Except as provided in this section, this Constitution 
shall not impair any right which the King may be pleased 
to exercise by virtue of His Royal prerogative to grant 
special leave of appeal from the High Court to His Majesty 
in Council." 

Parliament is empowered to “ make laws limiting the 
matters in which such leave may be asked ; but proposed 
laws containing any such limitation must be reserved by 
the Governor-General for His Majesty's pleasure.” 
importance of This section, which has given rise to much controversy, 
marked the desire of Australia to act as the interpreters of 
her own Constitution. It has been said that neither English 
judges nor lawyers, as a rule, were familiar with Federal law, 
and the criticism was no doubt just. Federal law in the 
United States has ramified in thousands of ways, and given 
rise to endless controversies and innumerable decisions, but 
in England there has been little occasion, except in the* 
Canadian cases, to discuss its principles. No University of 
Law at present exists. Colonial Constitutional law, as a 
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branch of study, is but little known. The Imperial Court 
of Appeal, although its^establishment has been promised 
largely on the initiation of Australia at present, is not yet 
established. If it should number, and it possibly may, in 
the future, an adequate representation of the great Judges 
of the Dominion among its members, controversies may 
arise when the High Court may consider that Imperial 
interests, or even the interests of Australia, may be so 
affected, as to grant a certificate of leave to appeal, a course 
that so far they have not adopted. 

• The High Court possesses original jurisdiction in all original • 
matters (1) arising under any treaty ; (2) affecting consuls Juns 1C ° ’ 
or other representatives of other countries ; (3) in which 
the Commonwealth, or a person suing or being sued on 
behalf of the Commonwealth, is a party ; (4) between States 
or between residents of different States, or between a State 
and a resident of another State ; (5) in which a writ of 
mandamus, or prohibition, or an injunction, is sought 
against an officer of the Commonwealth. 

Parliament may make laws conferring original jurisdiction 
on the High Court in any matter — 

(1) arising under the Constitution or involving its Parliament’* 

. . power to 

interpretation ; confer 

(2) arising under any laws made by Parliament ; 

(3) of Admiralty and maritime jurisdiction ; 

(4) relating to the same subject-matter claimed under 

the laws of different States. 

With respect to any of the matters over which the High 
Court hjs original jurisdiction, or in respect of any of the 
matters of conferred jurisdiction, Parliament is empowered 
to make laws (1) defining the jurisdiction of any Federal 
Court other than the High Court ; (2) defining the extent 
to which the jurisdiction of any Federal Court shall be 
exclusive of that which belongs to or is invested in the 
Courts of the States ; (3) investing any Court of a State 
with Federal jurisdiction. 

Parliament has legislated by the Judiciary Acts, 1903- i^iauS? tary 
10, fixing the appointment and remuneration of the judges, 
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' and excluding the jurisdiction of State Courts and investing 
State Courts with Federal jurisdiction and other matters. 
The appellate jurisdiction of the High Court in Australia 
includes jurisdiction to hear appeals from all judgments, 
decrees, orders, and sentences of the Central Court of the 
territory of Papua and appeals under the Land Tax Assess- 
ment Act of 1910. In numerous matters arising under laws 
made by the Commonwealth Parliament, including the 
Referendum Act, Parliament has also legislated, 
juritdiction A* new function was added to the judicial duties of the 
de^crniine ^ Judges by the Judiciary Act of 1910, which confers juris^ 
2?uw° n * diction on the High Court to hear and determine any question 
of law as to the validity of any Act or enactment of Parlia- 
ment. The matter must be heard and determined by a 
full Court, consisting of all the justices, except in cases where 
all cannot be present owing to illness. 

The Attorney-General of each State must be notified of 
Procedure. the hearing of the matter, and he is entitled to appear or be 
represented in Court. The High Court of Justice may also 
direct that any person or class of persons, or associations 
claiming to be interested in the matter, shall be notified of 
the hearing of the matter, and be entitled to appear or be 
represented at the hearing. 

The determination of the Court upon any matter shall 
Determination, be final and conclusive, and not subject to any appeal. 

The provisions of this Act bear some resemblance to 
endian, Canadian Acts, passed with a view of ascertaining the likely 
0i validity of Dominion Acts, and doubtless it was directed to 
ensure a 1 reasonable measure of confidence in the Federal 
Legislature that the legislation passed by them was sound, 
umted states. The Supreme Court of the United States declines to 
entertain questions which do not arise directly out of 
litigation. 2 But a different course has been adopted in 
Canada, not without protest. The Commonwealth Parlia- 
ment is empowered to make any laws conferring rights to 
proceed against the Commonwealth or a State in respect 

1 Ants, p. 224. 

1 Ants, pp. 80, 223. 
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of matters withing the limits of the Judicial Power. 
Legislation has been passed on these subjects . 1 

The trial on an indictment of any offence against any th«i on 
law of the Commonwealth* must be by jury, and must be by jwy? 
held in the State where the offence is committed. If not 
committed within any State, the trial must be held at such 
place or places as Parliament may prescribe. 

1 Claims Against the Commonwealth Act. No. 21, 1902. Judiciary 
Act, 1903, No. 6, 1903. 



CHAPTER XXX 

THE STATES OF AUSTRALIA 

The states. The six States of Australia lost by Federation some portions 
of their power by voluntary surrender to the Federal 
. Government in the same way as did the thirteen States 
of the United States in 1789. - 

AuCority The Constitution Act, however, which represents the 

constitution. Federal pact, is unlike the United States’ Constitution, 
since -it possesses no higher force than that which belongs 
to an Act of the Imperial Parliament. The declaration in 
the United States’ Constitution states that the Constitution 
and the laws of the United States which shall be made in 
pursuance thereof and all Treaties made or which shall be 
made under the authority of the United States shall be the 
supreme law of the land. No such declaration as this is 
embodied in the Australian Constitution. The Constitution 
Act is not the only Act in force in Australia. Acts of the 
Imperial Parliament are in force, and it may be assumed 
that the Colonial Laws Validity Act applies to the 
Constitution. 

state, not The State Constitutions, like the States of the American 

created by the . 

con*titution. Republic, were not created by the Constitution Act ; there- 
fore, within their sphere, the State legislatures still possess, 
the amplest powers of legislation, subject only to the limits 
imposed by the Constitution. Every State has its executive 
power, legislative and judiciary ; but its executive and 
judiciary are not independent of the legislative, but subordi- 
nate to it. In this respect the Australian State is again 
unlike the State in the United States. The Constitution 
Act provided that the Constitution and all laws made 
by the Parliament of the Commonwealth, under the Con- 
stitution, should be binding on the Courts, judges, and 
people of every State, and of every part of the Common- 
wealth, notwithstanding anything in the la ws of any State. 

350 



THE STATES OF AUSTRALIA 


351 


+ 

On the passing of the Constitution Act, the six Colonies conies 
of Australia immediately became States. As each Colony state*, 
prior to Federation possessed a Constitution, so after 
Federation the Constitution »of each State continued subject 
to the Constitution as at the establishment of the Common- £^ ation of 
wealth, or as at the admission or establishment of the State constitution*, 
(as the case might be), until altered in accordance with the 
Constitution of the State. As has been previously pointed 
out , 1 every power of the Parliament of a State, unless 
the Constitution exclusively vests it in the Parliament of 
-the Commonwealth, or withdraws it from the Parliament of 
the State, continues as at the establishment of the Common- 
wealth, or as at the admission or establishment of the 
State, as the case may be. 

The Constitution Act took away certain definite common- 
portion of the States' powers, some of those termed exclusive, exclusive 
or which were necessarily exclusive became vested in the pow * r * 
Commonwealth Parliament, and over this exclusive domain 
of Federal legislation the State Parliaments must not intrude. 

In respect of another class of powers termed concurrent, concurrent 
that is to say, powers that are exercisable both by the 
Federal and State authorities, as soon as the Commonwealth 
Parliament passes legislation, the particular power to legis- 
late on the same subject is withdrawn from the State Parlia- 
ment ; but until the power has been exercised, State laws 
relating to any matter within the powers of the Parliament 
of the Commonwealth, in force as laws of the Colony 
before the Colony became a State, subject to the Con- 
stitution, still continue in force in the States ; and until pro- 
vision is made in that behalf by the Commonwealth, the 
State Parliaments possess such powers of alteration and 
repeal as the Parliament of a Colony had before it became 
a State. The States, therefore, as the Commonwealth 
Parliament exercises its powers by legislation, gradually 
lose some of these powers. 

• But when the exclusive and concurrent powers are state 
deducted from the mass of powers, most of which were power*. ^ 

1 Ante , p. 323. • 
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formerly exercised by the States, a large and ample area of 
residuary power still remains with the States. Within this 
area Commonwealth legislation is unable to intrude. 

Extent of. The residuary powers, amoiigst others, include control 
over agriculture, education, State banking, borrowing of 
money for State purposes ; corporations other than foreign 
corporations and trading or financial corporations formed 
within the limits of the Commonwealth, trade and commerce 
within the States, taxation and inspection of goods to detect 
fraud or to prevent infection, factories, licences, mines and 
mining control and constitution of State railways, and many 
other numerous and important powers. < 

o“ uw2‘ t ‘” oy To 'prevent a conflict which might arise from Common- 
wealth and State legislation, operating on the same subject 
matter when a State law is inconsistent with a valid law of 
the Commonwealth, the State law to the extent of the 
inconsistency is invalid. 

power to One power that was conferred upon a State Parliament 

goction of a was the power to surrender any part of the State to the 
Commonwealth, and upon such surrender and its accept- 
ance by the Commonwealth, the part of the State surrendered 
became subject to the exclusive jurisdiction of the 
Commonwealth . 

The Northern An instance of the exercise of this power is found in the 

Territories. f ^ 

recent surrender of the Northern Territory to the Common- 
wealth by an Act of the Parliament of South Australia in 

1907. 

conunon- In 1910 the Commonwealth Government passed an Act 1 

wealth Acts. . * 

taking over this territory ; and with it accepted some very 
heavy liabilities. By the Northern Territory Acceptance 
Act they defined the limits of the Northern Territory, rati- 
fied and approved an agreement between the two Govern- 
ments, and constituted it a territory under the authority 
of the Commonwealth. 

ofTSotthera By another Act, the Northern Territory (Administra- 

Toxitory. tion) Act, 1 they provided for its administration by an 




1 Northern Territory Acceptance, No. 20, 1910. 
* No. 27 cf . 1910. 
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administrator to hold office for five years, appointed by the 
Governor-General by commission under the seal of the 
Commonwealth. 

The States are entitled levy on imports or exports, or char*» for 
on goods passing into or out of the States, such charges ia2£ ctioa 
as may be necessary for executing the inspection laws of 
the State ; but the net produce of all charges so levied 
are prescribed to be for the use of the Commonwealth. 1 * 
The Commonwealth Parliament possesses power to annul 
any such inspection laws. 

. The provision resembles one in the United States 
Constitution. a 

Fermented, distilled, or other intoxicating liquids passing Fermented 
into any State, or remaining therein for use, consumption, liquid ‘* 
sale, or storage, are subject to the laws of the States, as 
if they had been produced in the States. Liquids answering 
this description are, therefore, subject to the licensing laws 
of the States. 

The States are prohibited from raising or maintaining prohibition 
any naval or military forces, or from imposing any tax on JSiSj naval 
property of any kind belonging to the Commonwealth, fOT<£j! ltary 
without the consent of the Commonwealth Parliament ; 
on the other hand, there is a corresponding duty on the part 
of the Commonwealth to protect every State from invasion Duty of 
and, on the application of its Executive, from domestic weSth° n " 
violence. This provision is similar to one in the Constitu- 
tion of the United States ; but the State power to apply 
is there vested in the State Legislature and not in the 
executive, except when the Legislature is not sitting. In 
the United States there is what is known as “ a peace of the 
United States; 3 therefore, the Federal Executive has a 
corresponding power to intervene to protect itself when 
domestic violence within the State interferes with Federal 
agencies, such as the carriage of mails or inter-State com- 
merce. ” It was said “ that the strong arm of the National 

1 Commonwealth of Australia Constitution Act, Sect. 112. 

1 Ants , p. 93. 

• Re Neagle, 135f U.S. 1. 

23— (2125) 
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Government may be put forth to brush away all obstruc- 
tions to the freedom of inter-State commerce or the trans- 
portation of the mails. If the emergency arises, the Army 
of the nation and all its Militia are at the service of the 
nation to compel obedience to its law. Is the army the 
only instrument by which the rights of the public can be 
enforced and the peace of the nation preserved ? Grant 
that any public nuisance may be forcibly abated either at 
'the instance of the authorities or by any individual suffering 
private damage therefrom, the existence of this right of 
forcible abatement is not inconsistent with, nor does ^t 
destroy, the right of appeal in an orderly way to the courts 
for a"judicial determination, and an exercise of their powers 
by writ of injunction and otherwise to accomplish the same 
results .” 1 

Protection of The words “ shall protect every State ” cast a mandatory 
' 4te> - duty on the Commonwealth to protect the States against 
domestic violence. But could such a duty be legally 
enforced on the Commonwealth, if the Commonwealth 
declined to interfere ? 

state property The Commonwealth may not impose any tax on any 
not taxable. p r 0 p er jy 0 f the State. 

protection A prohibition in favour of the Federal powers is imposed 
against state ^ the prohibition that a State shall not coin money, nor 

make anything but gold and silver coin a legal tender in 
payment of debts. A prohibition is also imposed on the 
Commonwealth by a provision which, on the other hand, 
forbids the making of any law for establishing any religion 
or for imposing any religious observance, or for prohibiting 
the free exercise of any religion : no religious test can be 
required as a qualification for any office of public trust 
under the Commonwealth, f ■ 

relfiimts 1 !!! The rights of residents in States are protected, since the 
states. Constitution declares that a subject of the King resident in 
any State shall not be subject to any disability or dis- 
crimination which would not be equally applicable to him ’ 
if he were a subject of the King resident in such other 
1 Per Brewer, Re Debs., 158 U.S., 582. 4 
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State. 1 This provision is one of the few provisions that 
impede the State powers, which are limited at fewer points 
than are those of the legislatures of the American States. 

In the United States the Supreme Court has refused assent 
to the doctrine that the citizens of the several States are 
entitled to participate in all rights exclusively belonging to 
the citizens of another State, merely on the ground that 
they were eiT joyed by those citizens. 

A law of Virginia has accordingly been held valid that 
limited the enjoyment of the oyster fishery in Virginia to * 

citizens of Virginia. 2 

The recognition of the laws of a State in another State Recognition ' 
is a matter of considerable importance. This recognition 
has been established by a provision which declares that full 
faith and credit shall be given throughout the Commonwealth 
to the laws, the public Acts and records, and the judicial 
proceedings of every State. The declaration conceives an 
inter-State official and judicial reciprocity of great value, 
capable of enforcement both by Commonwealth and State 
legislation . 

All the States of Australia possess Governors appointed state 
by the Crown and bicameral legislatures. Since after n ‘ 
Federation as many of their functions of Government 
devolved upon the Commonwealth, it was found desirable 
to limit the existing number of Ministers in some of the 
legislatures, and these have been accordingly reduced in the 
State House. 

The Victorian Constitution Act of 1903, for instance, 
reduced thejiumbers of the Ministry from ten to eight, and 
the number of members in its Legislative Council from 
forty-eight to thirty-five. It, however, increased the 
number of the electoral provinces. 

The Constitutions of the six States of Australia are not 
in all respects similar, since each State has been at liberty 
to alter its own Constitution. The States composing the 
United States possess a similar liberty. Any Bill, however, 

1 Ante United States* Constitution, p. 153; see also p. 157. 

1 McCready v. Vii^ginia, 94, U.S. 391. 
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that alters an Australian State Constitution requires reserva- 
tion for the King's pleasure when it alters the Constitution 
of the legislature of the Sta^te or of either of its Houses, 
affects the Governor’s salary, or is under any Act of the 
legislature of the State passed after the passing of the 
Australian States’ Constitution Act, 1907 1 or under any pro- 
vision contained in the Bill itself required to be reserved. 
Nothing in the Act affects the reservation of Bills, in accord- 
ance with instructions given by His Majesty to the Governor, 
nor does the Act affect cases where it has been necessary to 
pass a temporary law which the Governor expressly declares 
necessary to be assented to forthwith by ’reason of some 
public and pressing emergency. Nor is it necessary to 
reserve any Bill when the Governor declares that he with- 
holds His Majesty’s Assent, or if he has previously received 
instructions from His Majesty to assent and does assent 
accordingly to the Bill. The Act further explains the 
nature of the alterations of the legislature of a State or of 
either House which require the reservation of the Bill. 

The State Parliaments of Australia are utterly unlike the 
Provincial legislatures of Canada. The Provincial legis- 
latures of Canada possess certain enumerated powers, which 
are subject to control by the Dominion Government and by 
the Judiciary if they are exceeded ; they also have no 
direct right of communication to the King through their 
Lieutenant-Governors, as the Australian States have 
through their Governors. The Secretary of State for the 
Dominion occupies the same position towards them that 
the Secretary of State for the Imperial Government exercises 
towards the Australian States. 

With one exception, the many restraints imposed by the 
United States’ Constitution on State action in the interest 
of personal liberty are absent from the Australian Constitu- 
tion ; consequently the States’ Parliaments enjoy the fullest 
powers not impliedly prohibited by the sharp distinctions 
existing between the executive, the legislative, and judicial 
powers in America, 
i 7 Edward VII. c. 67. 
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As in all Federal Constitutions, there was a transition 
period whilst the State agencies which devolve upon the 
Commonwealth by the Constitution Act were in course of 
transference. Financial provisions of considerable import- of 

ance, therefore, required to be inserted in the Constitution $, e n Con,titu * 
Act. The creation of a Commonwealth consolidation fund, 
subject to appropriations at law by the Commonwealth 
Parliament, .necessarily diminished the States’ financial 
resources, as they were consequently deprived of certain 
revenues which had hitherto been controlled by the State 
Parliaments, such as Customs and Excise. Until the 
imposition of uniform duties of Customs, which were imposed 
within two years, the Commonwealth was required to credit 
to each State, month by month, the revenues collected by 
the Commonwealth in that State, after debiting it with (1) 
the expenditure of the Commonwealth, incurred solely for 
the maintenance or continuance, as at the time of transfer, 
of any transferred department ; (2) the proportion of the 
State, according to the number of its people, in the other 
expenditure of the Commonwealth. Provision was also 
made for the payment, month by month, of the balance (if 
any) in favour of the States. 

During the first five years after the imposition of uniform 
duties of Customs, until the Commonwealth Parliament 
otherwise provided, the credit basis of the State was not 
the collection of duties of Customs and excise, but consump- 
tion of imports or goods produced or manufactured in the 
State. After five years from the imposition of uniform 
duties of Customs, the Commonwealth Parliament could 
provide, on’ such bases as it thought fair, for the monthly 
payment to the several States of the surplus revenue to the 
Commonwealth. Certain provisions were made in favour 
of Western Australia. During a period of ten years from 
the establishment of the Constitution, it was required that 
not more than one-fourth of the net revenue of the Com- 
monwealth from duties of Customs and Excise should be 
applied by the Commonwealth towards its expenditure. 

The balance was, to be paid, in accordance, with the 
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Constitution, to the several States, or to the payment of 
interest on the debts taken over by the Commonwealth. 

The Braddon clause, as this was called, gave rise to endless 
discussions, and no less than eleven conferences took place, 
during 1901 and 1909, between State Ministers and, 
occasionally, Commonwealth Ministers, on this subject. 

In August, 1909, a final agreement was reached ; and 
although the terms of this agreement were rejected at a Refer- 
, endum, they were embodied in the Surplus Revenue Bill, 
which received the Royal Assent on September 2nd, 1910. 
This Act repealed the Braddon Clause, so far as it affected 
the power of the Commonwealth to apply any portion of the 
net jevenue of Customs and Excise towards its expenditure, 
and also so far as it affected the payment of any balance by 
the Commonwealth to the several States, or the application 
of such balance towards the payment of interest on the debts 
of the several States taken over by the Commonwealth ; 
and substituted provisions under which the Commonwealth 
now pays to each State, for a period of ten years, as from 
July 1st, 1910, and thereafter, until Parliament otherwise 
provides, an annual sum amounting to 25s. per head of 
the number of the people of the States. In addition, 
Western Australia receives £250,000, payable by monthly 
instalments, to be progressively diminished in each 
subsequent year by £10,000. 

Revenue of The State finances consist of these payments from the 

Govonments. Commonwealth and revenue derived from State taxation 
and other sources. With reference to the State debts, the 
Commonwealth Parliament may take them as they existed 
at the time of the establishment of the Commonwealth, or a 
proportion of them, according to the respective numbers of 
the people, as shown by the latest statistics of the Common- 
wealth ; and may convert, renew, or consolidate such debts 
or any part thereof. The States, however, must indemnify 
the Commonwealth in respect of the debts taken over, and 
thereafter the interest payable in respect of the debts 
taken over must be deducted and retained from the portions 
of the surplus revenue of the Commoa wealth payable to 
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thfe^everal States, or if such surplus be insufficient, or 

if tjpere is no surplus, then the deficiency or the whole 
amount must be paid by, the several States. 

An appeal lies direct frorft the State Courts to the Judicial sutTcouru. 
Committee where an appeal lies other than on Federal 
matters which come within the provisions of section 74. 
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THE AMENDMENT OF THE CONSTITUTION AND 
CREATION OF NEW STATES 


The Refer- 
endum. 


Provisions of 
Referendum. 
After passing 
of the pro- 
posed law by 
absolute 
majority of 
both Houses. 


Submission to 
the electors of 
each State. 


Where one 
House fails 
to pass. 


Deadlock 

provisions. 


Submission 
to the 
electors of 
each State. 


Majorities 

required. 


The Constitution cannot be altered in its main features 
except by the Referendum, but Parliament may make some 
changes in it, where the power has been expressly conferred 
uport it . 1 The Referendum was introduced for the purpose 
of obtaining the considered opinion of the people on pra- 
posed alterations. The Constitution Act declares that any 
proposed law for the alteration of the Constitution must be 
passed by an absolute majority of each of the Houses of the 
Federal Parliament and not less than two or more than six 
months after its passage through both Houses the pro- 
posed law must be submitted in each State to the electors 
qualified to vote for the election of members of the House of 
Representatives. 

Should either House pass any such proposed law by an 
absolute majority and the other House reject or fail to pass 
it or pass it with any Amendment to which the first men- 
tioned House will not agree, and then if after an interval of 
three months the first-mentioned House in the same or the 
next session again passes the proposed law by an absolute 
majority with or without any amendment which has been 
made or agreed to by the other House and such other House 
rejects or fails to pass it or passes it with any amendment 
to which the first-mentioned House will not agree the 
Governor-General may submit the proposed law as last 
proposed by the first -mentioned House, and either with 
or without amendments subsequently agreed to by both 
Houses to the electors in each State qualified to vote for the 
election of the House of Representatives. The voting 
takes place in the manner prescribed by Parliament. If 
in a majority of the States a majority of the electors voting 
approve the proposed law, and if a majority of all the electors 
1 Ante , p. 339. 
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voting also approve the proposed law it must be presented 

to the Governor-General for the Royal Assent, 

The provisions that protect the representation of 
individual States in the Federal Parliament have already 
been referred to . 1 

It will be observed that the sole initiation of amendments 
to the Constitution in either House is left to the Government 
of the Commonwealth, and that the State Parliaments 
cannot propose amendments to the Constitution as in the 
United States. Again, an absolute majority in both Houses 
o/ Parliament is required. Two-thirds is necessary in the 
United States* Congress, or the concurrence of three-fourths 
of the State legislatures when the proposal is initiated by 
them. 

Whilst the deadlock provisions with reference to proposed 
laws apply to proposed laws originated by the House of 
Representatives only, the deadlock provisions relating to 
constitutional amendments apply to proposed laws originat- 
ing in the one House, and rejected by the other. The reason 
for this may be found in the fact that the Senate takes to 
some extent the place of the State legislatures in the 
United States and for this reason possesses a power of 
originating amendments to the Constitution on behalf of the 
States. 

Federal and democratic principles are strikingly in evidence 
in the submission of the question to the people of the States. 

If in a majority of the States a majority of the electors 
voting approve the proposed law and a majority of all the 
electors of Australia voting approve, the proposed law must 
then be presented to the Governor-General for the King's 
Assent. 

The most extensive powers are conferred on the people 
by these provisions for amendment, and possibly the 
Constitution itself might be repealed under them. 

Acts have been passed providing for the taking of the 
Referendum. 2 In 1911, owing to decisions of the High 


Compared 
with United 
State*. 


Extensive 

power. 


Referendum 

Act*. 

Referendum 
of 19x1. 


1 Ante , p. 303. 

1 Referendum (Constitution Alteration) Acts, 1906*10. 
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Court on questions of trade and labour. Referenda were 

taken on two Bills altering the Constitution — the Legislative 
Powers Bill and the Taking Over of Monopolies. The 
Government proposals, however, were defeated by large 
majorities in all the States except Western Australia. 

The defeat of these proposals at the Referendum has been 
explained in many ways. In the main it probably indicated 
a desire on the part of the people not to interfere with the 
powers of the States and the Constitution. 

‘ The democratic principle of consulting the people is not 
at stft... confined solely to constitutional amendments. In addition 
. to those already stated, when the Parliament of the Common- 
wealth, with the consent of the' Parliament of a State, 
proposes to increase, diminish, or otherwise alter the limits 
of the State upon such terms and conditions as may be 
agreed on, the approval of the majority of the electors of the 
. State voting upon the question is required. 

Provision is made by the Constitution for the admission 
Bsubiuhnunt or establishment of new States. The power is somewhat 
similar to one in the Constitution of the United States, but 
it is more extensive. In Canada provinces existing at the 
time of Federation were admitted on addresses by the 
Canadian and Provincial Parliaments, subject, however, to 
Royal approval. 

On the admission or on the establishment of a new State, 
puuuumt oi Commonwealth Parliament may make or impose such 
terms and conditions, including the extent of representation 
in either House of the Parliament as it may think fit. 

A new State may be formed by separation of territory 
from a State, but only with the consent of its Parliament ; 
and a new State may be formed by the union of two or more 
States or parts of States, but only with the consent of the 
Parliament of the States affected. 

0< The Constitution recognises the existence of two classes 
of States : (1) Original States, and (2) New States. 

The first class consists of the present six Australian 
States and New Zealand, which were qualified to form the 
Federation. The second class consists of States which may be 
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subsequently admitted or established The States capable 
of admission are New Zealand, Fiji, and New Guinea, 
and any other political communities already in existence at 
the time of Federation, and in addition any other colonies 
which have since sprung into existence. The establishment 
of new States also contemplates their formation out of 
Federal territory, as, for instance, out of the Northern 
territory, or by partition of a State and the erection of its 
several parts into new States, or by a union of two States, 
or by junction of adjacent portions of two or more States 
forming one State. 

At the present time New Zealand is not entitled to join 
the Australian Federation as of right. Her admission 
would be dependent upon the will of the Federal Parliament. 

In the United States no new State can be formed or 
erected within the jurisdiction of any other State nor any 
State be formed by the junction of two or more States 
without the consent of the Legislatures of the States con- 
cerned, as well as of Congress. The Australian Constitution, 
with its more democratic principles, requires the consent 
of the people. 

The territories of the Commonwealth include the south- 
eastern portion of New Guinea nearest Australia, called 
Papua, which was transferred from Queensland to the 
Commonwealth by proclamation on 1st Sept., 1906, 
under the authority of the Papua Act (Commonwealth 
Act), 1905, and the islands of Trobriand, Woodlark, 
D’Entrecasteaux, and the Louisiada, and the newly acquired 
Northern Territory. 
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CHAPTER XXXII 

THE NATURE OF THE AUSTRALIAN CONSTITUTION 

^The Australian Constitution is a great Federal instrument, 
in many respects modelled upon the Constitution of the 
United States, yet in many matters distinguishable!) It was 
founded -on agreement, and therefore partakes both of the 
character of an Act of Parliament and of an international _ 
agreement made between the people of the self7governing 
Australian Colonies, and also between the people of the 
Colonies and the United Kingdom. For the Preamble 
recites that the people of New South Wales, Victoria, South 
Australia, Queensland, and Tasmania, humbly relying on 
the blessings of the Almighty God, have agreed to unite 
in one indissoluble Federal Commonwealth, under the 
Crown of the United Kingdom of Great Britain and Ireland, 
and under the Constitution hereby established. 

The object of the advocates of Federation was not to 
establish a sort of municipal union government by a joint 
committee, like the Union of Parishes for the adminis- 
tration of the Poor Laws, say, in the Isle of Wight, but the 
foundation of an Australian Commonwealth embracing the 
whole Continent with Tasmania, having a national character 
and exercising the most ample powers of self-government 
consistent with allegiance to the British Crown. 

The four main characteristics of the Commonwealth, 
according to Professor Dicey, are, first, a Federal form of 
Government ; secondly, a Parliamentary Executive ; 
thirdly, an effective method for amending the Constitution ; 
fourthly, the maintenance of the relation which exists 
between the United Kingdom and a self-governing colony. 

The Australian Federation is one of the best examples 
of a purely Federal Government in fixing the respective 
limits of Federal and State Government. As in the United 
States, the powers of the Federal Government are defined 
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but the powers of the States are not defined. The residue 
of power is, therefore, left with the State Governments. 

The Federal principle is evidenced in the composition of 
the Senate and the equdlity of State representation, whilst 
the national principle finds expression in the House of 
Representatives. No Federal veto exists, as in Canada, 
and unless the Federal power in respect of legislation is 
transcended by State laws, State laws possess as much 
force and validity as Federal laws. 

The Australian Constitution has largely followed the 
United States' Constitution, but after over one hundred 
years of Ikhe working of the latter, the framers of the former 
were able to observe and largely obviate its imperfections. 

In the Australian Constitution the powers are far more 
fully enumerated than in the United States' Constitution. 
Although the latter Constitution is one of enumerated 
powers, yet so few powers were at the time enumerated that 
it was necessary to discover or invent implied powers and 
implied prohibitions to create a proper working system. 

Although a Constitution it is a legislative enactment and nd 
must be interpreted according to the rules which relate to P rohibition ®‘ 
the interpretation of Constitutions. In Australia the 
legislative powers either belong to the Parliament of the 
Commonwealth or the Parliament of the State, and there 
is no further reservation, as in the United States’ Constitu- 
tion, to the people. It has been pointed out that owing to 
the reservation of power to the States or the people in 
America, it was possible to infer powers not otherwise 
expressed, and such as the Judges thought necessary for the 
purposes of the National Government . 1 The full enumera- 
tion of powers in the Australian Constitution leaves little 
rooih either for implied powers or implied prohibitions, 
therefore, in examining the decisions of the Supreme Court 
of the United States modem decisions require to be traced 
back to their source to see how far they are applicable to 
the interpretation of powers in the Australian Constitution. 

The people willed the United States’ Constitution, in other 

1 Ante, p. 8T. 
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words they enacted it. In the Australian Constitution, 
although the-people willed it they did not enact it. As the 
States were parties to the surrender of their powers expressed 
through the consent of the people, the Constitution is a 
treaty or pact, which cannot be altered so far as the powers 
of the Commonwealth or the States are concerned without 
the consent of the people expressed through the medium of 
. the Referendum, nor till the Commonwealth or one of the 
.contracting parties chooses to submit the issue to the people. 
f Th6 Australia^ Constitution is by far the most democratic 
of all the four Constitutions, and this is seen by the Refer- 
endum provisions, and the special provisions which exist 
compelling a reference of certain questions to the people 
of the States, such as alteration of State boundaries. It is 
also seen in the method of direct election to the Senate, by 
the people of the States. 

The Constitution contains the well-known triple division 
of powers, but the powers of the Executive, Legislative and 
Judicial departments are not so sharply defined as in the 
United States’ Constitution. 

Whilst the Constitution may be stated to be a rigid one 
in the sense that it is incapable of any fundamental altera- 
tion by Parliament, it can be altered in many respects by 
Parliamentary legislation . 

Responsible Government and the Parliamentary Cabinet 
also distinguish it from the United States’ Constitution. 

On the other hand, the Australian Constitution contains 
no declaration of rights guaranteeing individual liberty such 
as is embodied in the United States’ Constitution. It was 
unnecessary. 

As a Constitution, however, it enacts the principles of 
Government borrowed from the Mother Country, arid in 
some instances considerably improves upon them, and with 
the English Common law contains every safeguard of personal 
freedom. 

Like the t Canadian Constitution, it recognises the rela- 
tionship with the Mother Country, and its maintenance. 
“ The founders of the Commonwealth havo admittedly 
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been influenced at once by a growing sense of Australian 
nationality, and by an enduring or even increasing loyalty 
to the Motherland." 1 

The Australian Constitiftion is a great Imperial Con- 
stitution, and as an instrument of government a work of 
the greatest skill. It was fashioned by Australian statesmen 
after a long deliberation and an exhaustive examination 
into the merits of other Constitutions. 

Its language is generally clear and well chosen, and 
amongst Federal Constitutions it must always take the very 
hjghest rank. 

1 Dicey, 6th«£dition, p. 483. 



CHAPTER XXXIII 


THE CONSTITUTIONAL DEVELOPMENT OF SOUTH AFRICA 

sSSth'l&iw The surren d er °f Cape Colony by the Dutch on the 16th 
by Dutch. September, 1795, brought together two branches of the 
same race : conquerors and conquered were oi the same 
stock. During the centuries, however, that had separated 
them, their training had been different, so that many slight 
variations had arisen. In the most important features 
their characters were the same ; each regarded the variations 
in the other as blemishes, and often made more of them 
than they merited. 1 After the surrender for a time the 
tf*™*™* 1 government of the newly-acquired colony was carried out 
colony. by the naval and military authorities, Admiral Elphinstone 
and Generals Clarke and Craig acting conjointly. A joint 
proclamation issued soon after appointed Major Craig 
commandant of the Cape of Good Hope. The government 
carried on by him was despotic but fair. In 1796 Earl 
^Macartney was appointed by King George III as the first 
Governor. He was invested with almost absolute power, 
subject, however, to the controlling authority of the Home 
Government. 

tim i Treaty By the Treaty of Amiens on the 27th March, 1802, the 

Cape of Good Hope was restored by the British Government 
to the Batavian Republic. On the 30th of December, 
General Dundas, the then Governor, issued a proclamation 
absolving the people of the Colony from their allegiance to 
the Crown as from 1st Jan., 1803. The formal cession, 
however, of the Colony by the British did not take place 
till 20th Feb., 1803. 

Recapture of J n 1806 the Colony was recaptured by British forces under 
Final ' Major-General Baird, and in 1814, by a. Convention, the 

surrender J J 

of the cape, newly restored Sovereign of the Netherlands, restored on 
* the fall of Napoleon, finally ceded the Cape to Great Britain, 
1 Theal's History of South Africa , Vol. Ill, pp. 1-2. 
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and it has ever since remained a portion of the Imperial 
dominions. 

For some few years after 1814, with the exception of some 
British officials and soldiers, and a few merchants and 
missionaries, the Dutch constituted the large bulk of the 
population. In the year 1819-1820 about 5,000 British 
emigrants were brought from the Motherland and settled 
in the country between Port Elizabeth and Grahamstown. 

To these colonists is due the predominance of British 
nationality in the eastern districts of the Cape Provinces. 1 

In 1825 the Government of the country, which up till then coundi*^ 
liad been carried on by a succession of Governors who were 
practically absolute, was altered, and a Council of six was 
appointed to advise the Governor, who was required to 
submit to the Council ordinances, public orders, and pro- 
clamations. The Governor, however, was empowered for 
good reason to act in opposition to the opinion of a majority 
of the Council. The Council could discuss no question unless 
it had been proposed by the Governor. The Governor had 
the further power of dismissing any member of the Council 
that he wished, so that on the whole there was very little 
advance made on the road to self-government. 

In 1825 it was proposed to divide the Colony into two pto|omj 
provinces, and Major-General Bourke was, in fact, appointed colony. * 
the Lieutenant-Governor of the eastern portion. The 
proposed division was abandoned before it was actually 
carried out. In 1828 a Supreme Court was established, Establishment 
consisting of a Chief Justice and three puisne judges, com•'t^ >^e,nl!, 
Circuit Courts were also directed to be held twice a year in 
the chief villages throughout the Colony, and at the same 
time the Colony was divided into the Eastern and Western 
Provinces. 

After the failure of two attempts on the part of the Appeal for 
Colonists to obtain a Representative Government by petition prerogative 
to the Imperial Parliament, in 1831, they appealed to the vernm#nt - 
King in Council, praying for the form of government that 
could be granted by an exercise of the Royal Prerogative, 

1 Worsfold, The Union of South Africa, p. 104. 
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and which had in former times been granted to the American 
Plantations, namely, a Governor and an Executive Council 
appointed by the Crown, and a Legislative Assembly 
chosen by the people. In 1833 slavery was abolished. 

In the same year a constitutional change took place. A 
Legislative Council was established consisting of not less 
than- ten nor more than twelve members, exclusive of 
the Governor. Certain officials were entitled to seats on 
v this body by virtue of their offices. For the remaining seats 
members were selected by the (governor, to hold office 
during residence and good behaviour, unless their appoint- 
ments were disallowed by the Secretary of State within twt> 
years from the date of their nomination. An Executive 
Council was also established at this time. In 1835 the Great 
.Trek took place. The Boers in the Eastern districts of the 
Colony resolved to leave their lands and divest themselves of 
their allegiance to the British Government. Amongst other 
reasons which induced" this step may be given : the aboli- 
tion of slavery ; the continual depredations of the Kaffirs, 
their overbearing conduct, and their being placed on an 
equal footing with Christians. The motives of the Great 
Trek were placed on record by Piet Retief, an exact transla- 
tion of which was published in the Grahamstoivn Journal of 
February 2nd, 1837 ; although the Boers emigrated they 
received no official status till the Conventions of 1852 and 
1854 were signed. It is estimated that 10,000 men, women 
and children left the Cape between 1835 to 1838. 1 

The signing of the two Conventions, known as the Sand 
River in 1852 and Bloemfontein 1854, granted internal 
Constitution independence to the Boers. In 1853 a new Coifstitution 
55 was introduced at the Cape under which the legislative 
authority was declared to consist of a Governor appointed 
by the Crown for six years, and two Chambers, an Upper 
House or Legislative Council, and a Lower House or House 
of Assembly. Both Houses were elected* by the people, 
and the former body up till 1874 continued to be composed , 
of eleven members who sat for the Western, and ten who sat 
1 Worsfold. Ths Union of South Africa, p. 107. A 
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for the Eastern Province, elected by the whole body of the 
electors. 

In 1874 the country was divided into seven electoral Divuion into 
provinces. Each of the new divisions returned three EtaraScJii 
members to the Legislative Council ; a property qualification * *' 
was required of candidates, and it was also necessary that 
a candidate should be thirty years of age, and invited to 
stand on th« written requisition of not less than twenty-five 
electors. The practice of cumulative voting was introduced. 

Members of the Council were elected for a term of ten years, 
land the rota principle adopted, under which half of the * 

Council retired at the end of five years. 

No property qualification was required by candidates No fiorwr ty 
for the House of Assembly. The members of this House ?«quired 
were chosen by the electors of towns and by the electors of “3>e B Ho!m 
electoral districts, to serve as representatives for a period ° ,,Mn * ' v 
of five years. The Chamber consisted of sixty-eight 
members. Responsible Government had been already 
introduced into this Colony in 1872, two years prior to these 
important changes taking place. 

The electoral franchise was fixed by the Constitution for Franchi.*. 
both Houses. The qualification required was the occupation 
of fixed property worth £25, or the receipt of wages of not 
less than £50 a year. 

The earliest settlers in Natal were Englishmen who settled 
at Durban in 1824. Between 1848 and 1850 some 4,000 
British immigrants were introduced. 

Natal was annexed as a district to Cape Colony in August, Anneaation 
1845. In the November following it received a separate i8« ,ul ’ 
government, which was administered by a Lieutenant- 
Governor, under the general control of the Governor of 
Cape Colorty. The Executive Council of Natal was composed 
of the Lieutenant-Governor and four chief officials who 
formed the Executive Council. The Legislative Council 
consisted of the Lieutenant-Governor and three principal 
officers. In 1856 Natal was separated from Cape Colony, Alteration in 
and received a Legislative Council that consisted of sixteen oHSataL*"* 
members, twelve erf whom were elected and four of whom 
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were nominated. In 1869 the Governor received power to 
add two* elected members of the Legislative Council to the 
Executive Council. In 1883 {he Legislative Council con- 
sisted of thirty members, twenty-three elected, seven 
nominated ; two of the latter, however, held office during 
the Royal pleasure. 

Constitution In 1893 the Natal Act, No. 14, established a new Constitu- 

of 1893. 

tion. The Act was entitled “ An Act to provide for the 
Establishment of Responsible Government in Natal.” 
A Legislative Council of eleven, which was subsequently 
altered in 1898 to twelve members, was chosen by the 
Governor in Council and formed the Upper House. The 
qualification of a candidate was a ten years' residence in 
the Colony, a property qualification and age qualification 
(a member could not be less than thirty years old). A 
member was nominated for a period of ten years. The 
rota principle was adopted, by which half the members 
retired at the end of the fifth year. 

The Legislative Assembly consisted of thirty-seven 
members, which was increased to thirty-nine in 1898. 

In 1877 the Transvaal was annexed, but in 1880 the 
revolt of the Transvaal Boers led to the Convention of 
Pretoria. The subsequent history of the Boer Republics 
embraces the years of the Jameson raid, the premiership of 
Rhodes, the Boer war and the Governorship of Lord Milner. 
Trantvoi *nd The Transvaal and Orange River Colonies, which passed 
under Imperial domination at the close of the Boer War, 
had been promised the right of self-government as one of 
the terms of peace. The Imperial Government fulfilled 
its promise by giving to the Transvaal a representative 
Government consisting of a Single Chamber with the 
addition of nominee members. 

introduct ton^ In 1906 Responsible Government in the Transvaal was 
ctovMunwnt. * created under letters patent. A year 'later Responsible 
Government was given to the Orange River Colony. 

Featurei of. Important features of the self-governing instrument^ 
were the reservation of native affairs to the Governor, who 
acted independently of his Ministers inP respect of labour 
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carried on under conditions of servitude, and the commission 
to him of the Land Settlement policy for a period of five 
years. 

In^T877 an Imperial Act had been passed which had Act of *®r7. 
provided for the Union under one Government of such of j 
the South African Colonies and States as might agree thereto,/ 
and for the Government of such Union. The Act, however, 
never camg into operation. It provided for a voluntary* 

Union enabling any two or more of the Colonies or States 
of South Africa to join or confederate together in one Union 
under one general Government and Legislation. The Union 
proposed for .establishment bore a resemblance to that at/ 
present in existence in Canada, the distribution of legis-^ 
lative powers between the Union Parliament and Provinces 
closely following that of the British North America Actf 
but there was an absence of all concurrent powers, with the r 
solitary exception of immigration. A special power, how- 
ever, was given to vary the distribution of powers by 
order in Council by the adoption of a certain stated 
procedure. 

The desire for closer Union which had failed to be realised 
under the Act of 1877 became keen at the close of the war. 

There was the wish to reconcile the two English and Dutch 
races under the Crown. Disunion could not for ever prevail. 

Whilst the two races were closely allied in kinship they were 
not separated as in Canada by such strong dividing ties of 
race and religion. Both races were mainly of the Protestant 
faith, and Briton and Boer, in many an ensanguined field, 
h^d learned the lesson how to respect each other. 

Wo long years were to elapse in the making of a Constitu- 
tion. One hundred and fourteen years from the time that 
the British flag flew at the Cape, South Africa in Union was 
prepared to take her place as one of the great dominions 
or Sister States of the Empire. 
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THE MOVEMENT FOR CLOSER UNION IN SOUTH 
AFRICA 

As early as in 1858 the Orange Free State desired Federation, 
and the question was again to the fore in 1871 on the dis- 
cussion of self-government for the Cape. In 1875 Lord 
Carnarvon made proposals for a Federation, but with .the 
same result that followed Earl Grey’s suggestions for 
Federation in Australia. The movement did not originate 
in the universal desire of the Colonies themselves and conse- 
quently failed. The Federal idea requires to be slowly 
instilled into the minds of the people by the consciousness 
of its advantages brought home to them by their necessities. 

In 1875 neither the Orange Free State nor the Transvaal 
were prepared to abate one jot of their independence. 
Natal did not possess Responsible Government, and the 
Cape of Good Hope had but recently obtained a new 
Constitution. 

Lord Carnarvon’s proposals were not statesmanlike. 
The Cape considered that they should have been left to 
decide the number of their representatives and their manner 
of selection to any Conference called for the purpose of 
Federation, and not be left merely to assent to an already 
prepared scheme. 

In the negotiations which followed in Squth Africa 
Mr. Froude took a prominent part, but his actions were 
unhappily marred by indiscretions. The rebellion in the 
Transvaal and the subsequent alteration of affairs that then 
took place for the time being put an end to all hopes of Union. 

•At the close of the Boer War, however. Federation once 
more became a practical question. 

Two steps in advance had then been taken, the formation 
of an Intercolonial Council providing for a common adminis- 
tration of the railways of the Transvaal«and Orange River, 
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and for the expenditure of the South African Constabulary 
and the establishment of a Customs Union for the four 
colonies and Rhodesia, together with the territories 
administered by the liigh Commissioner for South 
Africa. 

The Intercolonial Council, however, did not gain in public 
estimation and was ultimately dissolved. council. 

The subsequent rapid acceleration of the Union Move- 
ment was due as in the case of the United States prior to 
1789, to financial difficulties, and in addition to railway 
disputes, and fears of native rebellions. * 

In 1906, 4he Customs Union Convention was renewed for M w ttog oi tha 
two years. In the same year Mr. Lionel Curtis, the Assistant 
Colonial Secretary for Urban Affairs in the Transvaal Crown 
Colony Administration, with the aid of his colleagues drew 
up a statement showing the urgent necessity for adminis- 
trative union. The work of Mr. Lionel Curtis was embodied 
in a memorandum which was sent to the South African 
Governments on Jan. 7th, 1907, and published for the use 
of the general public in the following July. On the assembly 
of the Intercolonial Conference on Customs and Railway 
Rates to provide for its renewal, it became apparent that 
some forward step must be taken ; for the Transvaal 
Government had given notice of its intention of retiring 
from the Customs Union. Under these circumstances the 
representatives of the four self-governing Colonies passed 
a series of resolutions pledging their respective Governments 
to take steps to create a Central Government. A National 
Convention was summoned and met at Durban on October 
8th. Amongst the distinguished men who assembled as 
delegates of the Colonies were Mr. Merriman (Prime Minister) 

Mr. Mklan, Sir Henry (now Lord) de Villiers (President of 
the Convention), and Sir Starr Jameson, from the Cape. 

Natal was represented by her Prime Minister, Mr. Moor. 

From the Transvaal came General Louis Botha (Prime 
Minister), General J. C. Smuts, Sir George Farrar and Sir 
Percy Fitzpatrick ; from the Orange River Colony came 
Mr. Fischer ^Prime Minister) and ex-President Steyn. 
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Rhodesia sent Sir William Milton (the Administrator) and 
Sir Lewis Mitchell (a director of the Chartered Company). 
One of the many problems that the Convention had to dis- 
cuss was whether to recommend 'a federal system or a more 
unified form of government. The leanings of so many of 
the delegates were in favour of a more unified form of 
government that Mr. Jan Hofmeyr, the veteran leader of 
the Afrikander Bond in the Cape Colony, was under- 
stood to have refused nomination on the ground of his well- 
known preference for a federal Union. 1 Unification was 
strongly urged by the Transvaal delegates, and ultimately 
a legislative Union was adopted such as exists at the present 
moment in the United Kingdom. As in the United King- 
dom so in South Africa, there is a recognition of the federal 
principle in the composition of the Second Chamber, but 
there is a difference in the Constitution, for a form of Home 
Rule was conferred upon the Provinces. 

The delegates, after sitting at Durban and Cape Town, 
in the early months of 1909 produced a Bill for the Union 
of South Africa. 

JSyg-Aet The proposed Act was shortly afterwards laid before the 
parliaments, four Colonial Parliaments of the Cape, Natal, Transvaal, 
and Orange River, and amendments were discussed. 
taNau? um Natal there were several amendments proposed, and 

the Government insisted on a Referendum being taken in 
that Colony. 

Further The Convention again met at Bloemfontein in May, and 

convention, considered the proposed amendments, and then reaffirmed 
the draft Bill with alterations. Except in the case .of Natal 
no Referendum was ever taken. 

** le 1nted to Delegates were appointed by the Parliaments to proceed to 
groped to England, and subsequently the Bill was translated' into an 
Act by the Imperial Parliament. 

Writing of the formation of the Union, Mr. Keith offers 
: .i undoubtedly just criticism : “ It must be confessed that 
/•' the precedents were in favour of a fuller consultation of the 
electors than was in this case required. It must be admitted, 

1 Worsfold, The Union of South Africa, p. 125. • 
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moreover, that the Parliaments then existing were not elected 
with a view to Union or Federation, and that it is somewhat 
contrary to principle that Parliaments elected merely for 
the ordinary conduct of public affairs should accept an 
arrangement which sanctions the abolition of their separate 
existence ." 1 

1 Keith’s Responsible Government in the Dominions (1912), pp. 949-50. 
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"The Executive power " is termed " the Executive Govern- 
ment." In the Union of South Africa it may be adminis- 
tered by the King in person or by a Governor-General as 
his representative. The Governor-General receives an 
annual salary of ten thousand pounds, which is payable 
to the King out of the Consolidated Revenue of the Union. 
This, sum cannot be altered during his continuance in office. 

The general powers of a Governor-General have been 
dealt with elsewhere . 1 The Governor-General of the Union 
of South Africa, however, possesses certain special powers, 
and his authority is subject to some special limitations. 

Thus, his power of dissolving the Senate is limited, since 
he cannot dissolve it until the expiration of ten years from 
the establishment of the Union . 2 

The provisions of the Union Act relative to the Governor- 
General apply to the Governor-General for the time being, 
or to such person as the King may appoint to administer the 
affairs of the Union. The Royal authority must be obtained 
should the Governor-General desire to appoint any person to 
be his deputy within the Union during his temporary absence. 
A Deputy Governor may exercise such of the powers and 
authorities vested in the Governor-General as the Governor- 
General may assign him, subject to any limitations.expressed 
or directions given by the King. An appointment of a 
deputy, however, does not affect the exercise by the 
Governor-General himself of any power or function. 

In discharge of his functions in the Government of the 
Union the Governor-General is advised by an Executive 
Council. The Governor-General, when acting with their 
advice, is described as the Governor-General in Council. 


1 Ante , p. 201. 

1 See post t the Legislative Power, p. 388. 

378 



THE UNION EXECUTIVE POWER 


379 


The members of this Council are chosen by and sum- 
moned by the Governor-General, and sworn as executive 
Councillors. They hold office during his pleasure. 

The Governor-General ‘appoints the Ministry, but by the womber oi 
theory of Responsible Government its members must be y ' 
chosen from the party which is in power. The Ministry 
must not exceed ten in number, and ministers administer 
such departments of State of the Union as the Governor- 
General in Council establishes. Ministers must be members 
of the Executive Council. The first ministry was constituted 
9 as follows : Prime Minister and Minister of Agriculture, 

General the Right Hon. L. Botha ; Minister of Railways 
and Harbours, the Hon. T. W. Sauer ; the Minister of the 
Interior, Minister of Mines and Minister of Defence, General 
the Hon. J. C. Smuts ; Minister of Justice, the Hon. J. B. M. 
Hertzog ; Minister of Education, the Hon. F. S. Malan ; 
Minister of Finance, the Hon. H. C. Hull ; Minister of Lands, 
the Hon. A. Fischer ; Minister of Native Affairs, the Hon. 

H. Burton ; Minister of Commerce and Industries, Colonel 
the Hon. G. Leuchars ; Minister of Public Works and 
Minister of Posts and Telegraphs, the Hon. Sir D. P. de V. 

Graaf ; Minister without Portfolio, Senator the Hon. Dr. 

C. O’Grady Gubbins. The addition of an honorary minister 
or ministers without a portfolio does not affect the rule that 
there must be only ten ministers. No minister can hold Mu»t be 
office for longer than three months unless he is or becomes Executive 
a member of either House of Parliament. The administra- 
tion of justice is specially controlled by a Minister of State, Minbter of 
in whgm vests all powers, authorities, and functions which ,a,tic ®' 
were at the establishment of the Union vested in the 
Attorney-General of the Colonies, except the powers, 
authorities, and functions relating to the prosecution of 
crimes and offences. These particular powers are now vested 
in the Attorney-Generals of the Provinces, who are appointed 
by the Governor-General in Council. The Attorney-Generals 
must discharge such other duties as may be assigned to 
them. 

The appointment and removal of all officers in the Public 
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Service is vested in the Governor-General in Council, unless 
the appointment is delegated by the Governor-General in 
Council, or by the Union Act, or by a law of the Parliament 
to some other authority. 

On the establishment of the Union all powers, authorities, 
and functions which were formerly vested in the Governor 
or in the Governor in Council, or in any authority of the 
Colony, so far as they continue to exist and werg capable 
of exercise, become vested in the Governor-General or the 
Governor-General in Council, except such of the powers 
as may by the Constitution Act or a law of the Parliament, 
be vested in some other authority. 0 

The seat of the Executive Government is fixed at Pre- 
toria, and is apart from the seat of the Legislature which 
meets at Cape Town. This was the result of a compromise 
to avoid the difficulties attendant on the fixing of a federal 
capital. 

The Governor-General possesses certain duties in relation 
to the issue of commissions for the delimitation of electoral 
divisions. 1 


With regard to Bills presented to him for the King's 
Assent, he must declare according to his discretion but sub- 
ject to the provisions of the Constitution Act, and the 
instructions that he receives from time to time from the 
Imperial Government that he assents in the King's name 
or that he withholds assent or that he reserves the Bill 
for the signification of the King’s pleasure, 
what Buis All Bills repealing or amending any provisions as to the 
reservation, assent or dissent or reservation of Bills must be reserved, 
so must any Bill which affects to repeal or amend any of the 
provisions relative to the House of Assembly, or Bills 
abolishing provincial Councils or abridging the powers 
conferred upon them otherwise than in accordance with 
the provisions of section $5 of the Act, uryler which the 
powers of Provincial Councils were established, 
power to The Governor-General has authority to return to the 
amandmenu. House in which it originated any such Bill so presented to 
1 Post t p. 396. d 
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him, and at the same time may transmit any amendments 
which he may recommend and the House may deal with 
his recommendations. 

A power to suggest amendments to a Bill was conferred 
by the Constitution Act on the Governor-General of the 
Australian Commonwealth . 1 

The King may disallow any law within one year after it Di»»uow»nce. 
has been»assented to by the Governor-General and on such 
disallowance being made known by the Governor-General 
by speech or message to each of the Houses of Parliament, 
pr by proclamation, the law is annulled from the day when • 
the disallowance is so made known. 

A Bill reserved for the King’s pleasure possesses no force. Reservation 
unless and until one year from the day on which it was pre- «m»i into 
sented to the Governor-General for the King’s Assent, 
the Governor-General makes known by speech or message 
to each of the Houses of Parliament or by proclamation 
that it has received the King’s Assent. 

When a law is assented to, whether reserved or not, the Dutjof 
Clerk of the House of Assembly must cause two fair copies ukHoum. 
of the law, one in English and one in Dutch, to be enrolled 
of record in the office of the Registrar of the Appellate 
Division of the Supreme Court of South Africa. One copy 
must be signed by the Governor-General. 

The copies are conclusive evidence as to the provisions copie. 
of the law, and in case of conflict between the two deposited widens, 
copies, the copy signed by the Governor-General is accepted 
as authoritative. 

All revenues from whatever source they arise over which Vesting of 
the Colonies had at the time of the Union powers of appro- inGovemot- 
priation now vest in the Governor-General in Council, but in Council, 
that pbrtion of revenue raised from the administration of Revenue* 
railways, ports, and harbours which is received by the «taLi*tra-* 5r 
Governor-General in Council, is paid into a Railway and** 00 ’**®' 
Harbour Fund. Parliament can exercise a power of 
appropriation over this fund for the purposes of the railways, 
ports, and harbours. But those undertakings under the 

1 Ante, p. 295.* 
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RaUwUy* *° a con t r °l and management of a Harbour and Railways Board, 
Board. are subject,, however, to the authority of the Governor- 
General in Council. 

This Board consists of not more than three commissioners, 
appointed by the Governor-General in Council and a 
Minister of State is its Chairman. The Commissioners are 
appointed for five years, but are not removable except by 
the Governor-General in Council, for cause assigned, informa- 
tion as to which must be communicated to Parliament 
within a week of removal if Parliament is sitting, if not 
Duration of then a week after the commencement of the ensuing session. 
Commi*sionerj The Commissioners arc eligible for re-appointment.' 
eligible for Parliament fixes their salaries, and these are not subject to 
*“»#• reduction during their term of office, 

vexing of All the ports, harbours, and railways that belonged to 
harbowt, and the several Colonies before the Union are now vested in the 

railways in 

Governor-General m Council, and no railway for the con- 
council. veyance of public traffic, and no ports, harbours, or similar 
works can be constructed without Parliamentary sanc- 
tion. These great undertakings of the Union are directed 
by the Constitution to be administered on business principles 
but with due regard to agricultural and industrial develop- 
ment, and promotion by means of cheap transport of the 
settlement of an agricultural and industrial population in 
the inland portions of all provinces of the Union, 
ftovuiom for Cheap transport seems to have been so clearly desired 
trwwport. that special provisions have been made for its encourage- 
ment. It is declared that the total earnings of these 
undertakings shall be not more than are sufficient to meet 
the necessary outlays for working, maintenance, betterment, 
depreciation, and the payment of interest due on capital, 
not being capital contributed out of railway and harbour 
revenue, nor any sums payable out of the Consolidated 
Revenue Fund . 1 

foveited on The interest due on invested capital is paid from the 

Railway and Harbour Fund into the Consolidated Revenue 
Fund. 


Interest on 

invested 

capital. 


Post, p. 384. 
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This Board is further empowered to establish a fund for uniform 
maintaining uniform railway rates, notwithstanding flue- r,Uw * T rat '*' 
tuations in traffic. This fund is created out of the Railway of 
and Harbour Revenue. • 

Every proposal for the construction of any port or harbour when •um> 
works, or of any line of railway, before it is submitted to ^»y«Meouto f 
Parliament must be considered by the Board which must Revenue to 
make a report upon it, and advise whether it shall be con- “ ’ 
structed or not, if any of these undertakings are constructed 
contrary to the advice of the Board, where the Board has 
come to the conclusion that the revenue from the operation 
of ‘the work or line will be insufficient to meet the costs of 
its working and maintenance, and of interest on the capital 
invested in it the Board must frame an estimate of the pro- Requirement, 
bable annual loss which in their opinion is likely to result iKmST 1 upon 
from the operation. When this estimate has been examined 
and approved by the Controller and Auditor-General, the 
amount of the estimate then becomes payable annually 
out of the Consolidated Revenue Fund to the Railway and 
Harbour Fund, but if the actual loss is less than the estimate 
then the amount paid over in respect of that year is reduced 
accordingly so as not to exceed the actual loss incurred. In 
calculating the loss from the operation of any work or line calculating 
the Board must have regard to the value of any contribu- lo ”' 
tions of traffic to other parts of the system which may be 
due to the operation of such work or line. 

A deficiency also in the Railway Fund must be made good, when 
when the Board has been required by the Governor-General ** 
in Council or by an Act of Parliament or resolution of both 
Houses td provide any services or facilities either gratui- 
tously or at a rate of charge which is insufficient to meet 
the costs, involved in providing them, the statement of the 
amount of loss which has been incurred in consequence must 
be presented to Parliament as approved by the Controller 
and Auditor-General. It then becomes payable out of the 
Consolidated Fund. 

The Board controls and manages as from the establish- Fin»oeui 
ment of the Unioj all balances standing to the credit of any b*i«na*? 
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fund which was established in any of the Colonies composing 
the Union for railway or harbour purposes. The balances 
were deemed to have been appropriated by Parliament for 
the respective purposes for which they had been provided. 

These provisions of the Constitution with regard to the 
administration of these great public undertakings were 
devised by the framers of the Constitution for the purpose 
of ending the practice of treating them as agencjes of taxa- 
tion and so solving the practical obstacles to administrative 
unity, which arose from the. difficulty of ascertaining what 
was the real value of the revenue of that part of the assets 
of the provinces which was made up of their railway systertis. 
ToJiave attempted to apportion them would have been 
difficult if not unpracticable. The Convention followed the 
course which Lord Milner had adopted when dealing with 
the earnings of the railways of the Transvaal and Orange 
River : He constituted an Intercolonial Council to administer 
the railways as a joint concern and to apply the revenue to 
maintain a common service. In addition to railways, ports 
and harbours seemed suitable subjects for an administrative 
control largely removed from popular influences. 

Whilst these great South African undertakings are worked 
for the benefit of the whole the other provisions with regard 
to revenue raised from taxation ensure its fair division 
between the four provinces. 

The Consolidated Revenue Fund consists of all other than 
the revenue arising from the administration of the railways, 
ports, and harbours raised or received by the Governor- 
General in Council. This sum is subject to appropriation 
by Parliament in accordance with the Union Act Subject to 
certain charges : the annual interest on the public debts of 
the Colonies and any sinking funds constituted by law at the 
establishment of the Union forming a first charge on this 
fund. 

No money may be withdrawn from the Consolidated 
Revenue Funds or the Railway and Harbour Fund except > 
under appropriation made by law. 

The stocks, cash, bankers’ balances, *yid securities for 
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money belonging to each of the Colonies at the establishment stocky c«h, 
of the Union became the property of the Union, but the coiome* now 
balance of any funds, raised at the establishment of the?J^. ty 
Union by law for any special purposes in any of the Colonies 
are deemed to have been appropriated by Parliament for 
the purposes for which they were provided. 

Crown Lands, public works, and all property throughout crown Lands, 
the Union, movable or immovable, and all rights of whatever etc. 
description that belonged to the Colonies prior to the 
Union, now vest in the Governor-General in Council, subject 
to # any debt or liability specifically charged on them. • 

All rights in and to mines and minerals, and all rights vesting of 
in connection with the searching for, working for, or dispos- minerals and 
ing ol minerals or precious stones which, at the establish- i^Govwnor- 
ment of the Union, vested in the Government of any of the Council. 
Colonies, are now vested in the Governor-General in Council. 

The Union in consideration of the transfer of the property Debt, of 
of the Colonies, assumed all the debts and liabilities of the assumed 
Colonies existing at the time of the Union, subject to the by Unlon ‘ 
conditions imposed by any law under which they were 
raised or incurred, and without prejudice to any rights of 
security or priority in respect of the payment of principle, 
interest, sinking fund, and other charges conferred on the 
creditors of any of the Colonies. Subject to such conditions 
and rights the Union is entitled to convert, renew, or 
consolidate such debts. 

The financial controller of the Union is the Controller The Auditor- 
and Auditor-General, who holds office during good behaviour. ’ enera ' 

He is appointed and is subject to removal by the Governor- 
General in Council on addresses praying for his removal from 
both Houses. When Parliament is not sitting the Governor- 
General has the right to suspend him on the ground of su.peo.ion of. 
incompetence and misbehaviour, but Parliament is entitled 
to a statement, within fourteen days after its meeting, of the 
circumstances under which such suspension took place, and 
• can present addresses during the session to the Governor- 
General, praying for his restoration to office, on receipt of 
which the Governor must restore him. Failing any such 

25 — ( 2125 ) 
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request for restoration, the suspension is confirmed and the 
office thereupon becomes vacant. 

Until Parliament otherwise provides, the Controller and 
Auditor-General must exercise such powers and duties and 
undertake such functions as the Governor-General in Council 
may assign him by regulations framed for that purpose. 

One object earnestly discussed prior to the Union was the 
organisation of the Civil Service of South Africa . 

To carry this into effect the Constitution provided for the 
appointment ,of a Public Service Commission to make recom- 
mendations for reorganisation and readjustment of such of 
the public service departments as might be necessary, and 
for the assignment of officers to the several Provinces, and 
empowered the Governor-General in Council after the Com- 
mission had reported to assign the necessary officers to the 
Provinces. The power, however, was not to apply to any 
service or department under the control of the Railway or 
Harbour Board. 

Provision was also made for the appointment of a permanent 
Public Service Commission with such powers and duties 
relating to the appointment, discipline, retirement and 
superannuation of officers as Parliament should determine. 
Provision was also made for the tenure of existing offices, 
and forbidding the dismissal of persons for ignorance of the 
English or Dutch languages. 

One of the most important functions possessed by the 
Governor-General in Council is the control and administra- 
tion of native affairs and of all matters specially or differen- 
tially affecting Asiatics. He exercises also all special powers 
in regard to native administration formerly vesf’ed in the 
Governors of the Colonies or exercised by them as supreme 
chiefs. The lands vested in Governors of Colorties or 
Governors and Executive Councils for the purpose of reserves 
for native location are now vested in the Governor-General 
in Council, who exercises all special powers that were for- 
merly exercised by Governors and Executive Councils. » 
All such lands as could not formerly be alienated except by 
the Acts of Colonial Parliaments, cannot «now be alienated 
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or in any way diverted except by an Act of the Union 
Parliament. 

It will be observed how.the Governor-General of South 
Africa is made in a particular way the guardian of the native 
races. In this respect he specially represents the Imperial $ 
Government. How important this is will be seen from the 
fact that within the last thirty years Bechuanaland, 
Mashonaland and the subsequent foundation of Southern 
Rhodesia have enormously added to the number of the native 
races under the control of the Imperial Authority. To-day 
t£e Union Government approximately has 4,680,474 natives 
under its control, and if these who are outside the Union are 
counted in Basutoland, Swaziland, the Bechuanaland Pro- 
tectorate and Southern Rhodesia, the total aggregates 

6.000. 000, whilst in the territory north of the Zambezi, 
there are some 1,000,000 of Bantu population in the territory 
of the Chartered Company, making a grand total of about 

7.000. 000 natives. 1 

1 Worsfold, Union of South Africa, pp. 43, 44. 
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The legislative power of the Union of South Africa is vested 
in the Union Parliament, which consists of the King, a 
Senate, and a House of Assembly. # 

The Governor-General appoints the times for holding 
sessions of Parliament. He is empowered from time to 
time by proclamation or otherwise to prorogue Parliament 
and Xo dissolve the Senate and the House of Assembly simul- 
taneously, or the House of Assembly alone, but the Senate, 
as previously stated, cannot be dissolved within ten years 
after the establishment of the Union . 1 The dissolution of 
the Senate, however, does not affect the position of any 
Senators who have been nominated by the Governor-General 
in Council. 

In this Constitution, as in others dealt with, the system 
of two-Chamber Government is established. The power 
to dissolve the Senate and House of Assembly simultaneously 
places considerably more power in the hands of the Governor- 
General than a Governor-General possesses under any of the 
other Federal Constitutions. Since a Governor-General 
acts mainly upon the advice of his Ministers, though not 
entirely, the Ministry consequently has more power than a 
Ministry under any of the other Constitutions. A dissolu- 
tion of the Senate in the United States or Canada is 
impossible. In Australia the power to dissolve op.ly exists 
after a disagreement has taken place between the two 
branches of the Legislature, which has resulted in a deadlock. 

A provision, which is also common to the Canadian and 
Australian Constitutions, requires that there shall be an 
annual Session of Parliament so that a period of twelve 
months shall not intervene between the last sitting of 
Parliament in one session and its first sitting in the next 
session . 2 


1 Ante , p. 378. * Ante, pp. 228, 301. 

3 88 


c 
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The seat of the Union was fixed at Cape Town. The 
Constitution of the Senate for ten years after its establish- 
ment in respect of the original provinces was thus provided 
for : the Governor-General in Council nominated eight Nominated 
Senators for each, and each original province elected eight, grounju for 
Those nominated hold their seats for ten years. One-half 
of these nominee members were required to be selected on 
the ground mainly of their thorough acquaintance by reason 
of their official experience or otherwise with the reasonable 
wants and wishes of the coloured races in South Africa. 

When the seat of a nominated Senator falls vacant, it is when 
filled by the Governor-General in Council, who is required occurs, 
to nominate another Senator, to hold his seat for ten years. 

The first choice of Senators by the Provinces took place First^chdce 
after the passing of the Act, and before the day appointed by ^th 
for the establishment of the Union. The method of their 
election was as follows : the Governors of each of the four * ur ° , ‘ 
Colonies of the Cape of Good Hope, Natal, Transvaal, and 
Orange Free State summoned a special sitting of both Houses 
of their respective Colonial Legislatures, which sat in each 
Colony as one body. The Speaker of the Legislative 
Assembly presided. The Colonial Legislatures proceeded 
to elect eight Senators for each province. The Senators 
thus chosen were entitled to hold their seats for ten years. 

Subsequent vacancies in the membership of the elected vacande* 
portion of the Senate are now filled by the Provincial 
Council voting together with the Members of the House of 
Assembly elected for the province, who choose a senator to 
fill any vacant place for the unexpired period for which the 
elected ^Senator was chosen. 

It will be seen that the first Senate was chosen on the 
UnitecJ States' model by the State or Provincial Legislatures. 
Subsequent elections will be distinguishable. 

In the United States the State Executive receives only a 
po # wer to make temporary appointments to the Senate 
until the State Legislature meets. In the event of an 
election of Senators in South Africa the election is conducted 
on the principle of proportional representation. 



390 


FEDERAL SYSTEMS 


Equality of v 

Representa- 

tion. 


Power 
to alter. 


Senatorial 

qualification. 


Property 

qualification. 


The periods of senatorial service vary in the four Federal 
Constitutions, whilst the American and Australian Senator 
is chosen for six years, the Canadian is nominated for life. 
The South African sits for a period of ten years. In one 
Constitution only, that of Australia, is a Senator directly 
elected by the people. The addition of nominated Senators 
with a view to the interests of the coloured races is a strong 
distinguishing feature of the South African Constitution. 
Equality of State representation was originally an accepted 
principle of all these Constitutions, although it has since 
been departed from in Canada. 

' The Union Senate consists of 64 Senators, the Australiah 
of 48. The principle of a small Senate, having regard to 
the deadlock provisions, is a feature of the Australian 
Constitution. Consequently Australia has the smallest of 
all the Senates. 

The Union Parliament, at the expiration of ten years, 
may provide for the manner in which a future Senate 
shall be constituted. The permanency of its Constitution 
is, therefore, not assured. 

As in the United States and Canada the Senatorial qualifi- 
cation as to age is fixed at not less than thirty ; whilst in 
Australia, on the other hand, a Senator is qualified if he 
be only twenty-one. The electoral qualification for the 
office of Senator demands that the candidate should be 
registered as a voter qualified to vote for the election of 
Members of the Union House of Assembly in one of the 
Provinces. 1 Further, he must have resided for five years 
within the limits of the Union as existing at the time of his 
election or nomination, as the case may be. He ifiust also 
be a British subject of European descent, and if an elected 
Senator he must be the registered owner of immovable 
property within the Union of the value of not less than five 
hundred pounds over and above any special mortgages 
thereon. Neither the United States nor ‘the Australian 
Constitutions prescribe property qualifications. The 
American Constitution requires a candidate for the Senate 

1 Post, pp. 394, 395. t 
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to have been for nine years preceding his election a citizen 
of the United States. On the other hand, in Canada it is 
sufficient if the proposed Senator is a natural bom or a 
naturalised subject. In Australia he must have been a 
resident within the limits of the Commonwealth for at least 
three years. 

In South Africa residence in and property situated within 
a colony before its incorporation in the Union are treated 
as residence in, and properly situated within the Union. 

When the Senate first meets before proceeding to the Ejection of 
despatch of any other business, its first duty is to nominate # 
a* Senator to be President of the Senate, and as often as the 
office becomes vacant it must nominate a Senator in his 
stead. A President becomes disqualified for his office by Ground.^ 
ceasing to be a Senator. He is only removable from office t ion .of. 
by a vote of the Senate, but may resign by writing under his 
hand addressed to the Governor-General. 

Prior to or during any absence of the President the Appointment 
Senate may choose a Senator to perform his duties in his m *b*enc* 
absence. In Canada the Speaker of the Senate in the 
Dominion House is appointed by the Governor-General, 
with whom rests the power of removal. The method of 
choosing a Speaker adopted in South Africa is similar to 
that which exists in the Australian Senate. 

A Senator may resign by writing under his hand. The 
Governor-General must then, as soon as practicable, cause 
steps to be taken to fill the vacancy. 

Twelve Senators at least must be present to constitute a Quorum, 
quorum. Till the Commonwealth Parliament otherwise 
provided a third of the Senate was necessary under the 
Australian Constitution. A majority constitutes a quorum 
in the .United States. Fifteen Senators, including the 
Speaker, were requisite to make a quorum in the 
Canadian Senate until the Parliament of Canada otherwise 
provided. 

All questions in the Senate are determined by a majority Majority 
of the votes of the Senators present other than the President v ° e * 

■*or the presiding Senator, but the President as presiding 
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Senator possesses a casting-vote in the case of an equality 
of votes. This provision follows the provision in the 
United States’ Constitution, which awards the President of 
the Senate a casting-vote, but is contrary to the provisions 
both of the Canadian and Australian Constitutions. It has 
before been pointed out that the President of the Senate of 
the United States is not a State representative, whereas in 
South Africa he may be, with the result that his vote on a 
division in the majority of cases may be lost to his Province. 
On the other hand, the existence of a nominee element to 
some extent reduces the risk, since it is possible to elect a 
nominee Senator President of the Senate. As to the oath 
and affirmation required of a Senator, his disqualification, etc. 1 

The House of Assembly 

The House of Assembly is a title which distinguishes the 
first Chamber in South Africa from the first Chambers in 
three Federal Constitutions of the United States, Canada, 
and Australia. 

The House is composed (and will continue so to exist 
until altered in accordance with the Union Act) of fifty-one 
members for the Cape of Good Hope, seventeen for Natal, 
thirty-six for the Transvaal, and seventeen for the Orange 
Free State. 

The number of representatives may be increased but not 
diminished in any original Province until the total number of 
members of the House of Assembly for these Provinces 
reaches one hundred and fifty or till ten years has elapsed 
from the establishment of the Union, whichever is the longer 
period. 1 

The number of members must be increased in accordance 
with the following provisions — 

(1) The quota of the Union must be obtained by dividing 
the total number of European male adults in the Union, 
as ascertained by the Census of 1904, by the total number of 
Members of the House of Assembly, as constituted at the 
establishment of the Union. 

1 Post , p. 398. 


t 
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(2) In 1911 and in every five years subsequently, a Census 
of the European population of the Union must be taken. 

(3) After any such Census the number of European 

male adults in each PrcMnce must be compared with the 
number of European males as ascertained at the Census of 
1904, and in the case of any Province where there appears 
an increase as compared with the Census of 1904 equal to 
the quota of the Union or any multiple thereof, the number 
of members allotted to such Province must be increased by 
an additional member, or an additional number of members 
equal to such multiple as the case may be. m 

* (4) No additional member must be allotted to any Pro- 
vince untif the total number of European male adults in 
such Province exceeds the quota of the Union multiplied 

by the number of members allotted to such Province for the 
time being, and thereupon additional members must be 
allotted to such Province in respect only of such excess. 

(5) When the number of members of the House of 
Assembly elected in the original Provinces reaches one 
hundred and fifty, no further increase of membership may 
be made unless by Parliamentary legislation and subject 
to the provisions of the last preceding section. 1 The 
distribution of members among the Provinces must be such 
that the proportion between the number of members to be 
elected at any time in each Province and the number of 
European male adults in such Province as ascertained at the 
last preceding Census shall as far as possible be identical 
throughout the Union. 

The number of European male adults at the Census of census of 

r 1904 . 

1904 vfere : for the Cape, 167,546 ; for Natal, 34,784 ; 
for the Transvaal, 106,493 ; for the Orange Free State, 

1 Sec*. 33, South Africa Act, 1909 : The number of members to be 
elected in the original provinces at the first election and until the number 
is altered in accordance with the provisions of this Act shall be as follows 
Cape of Good Hope, 51, Natal 17, Transvaal 36, Orange Free State 17. 

Thjpse numbers may be increased as provided in the next succeeding 
section but shall not in the case of any original province be diminished 
until the total number of members of the House of Assembly in respect 
of the province herein provided for reaches one hundred and fifty, or a 
period of ten years has elapsed after the establishment of the Union, 
whichever is the j^nger period. 
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41,014. European male adults are males of twenty-one 
years or_ upwards, not being members of His Majesty’s 
Regular Forces. 

To find the quota referred to," the total number of male 
adults in 1904 must be added up and divided by the number 
of members allotted at the time of the Union. 

Thus, 349,837 + 121 makes 289T26, to be the quota 
of the Union. 

C) 

If the Cape Province, with 167,546, be taken, it was 

* „ . , , ,, , 167,546 __ 

actually entitled to fifty-seven seats, thus : = 57. 

2,891*2 

Natal received seventeen but was only entitled to twelve, 
ahd the Orange Free State fourteen, whilst it received 
seventeen, with the result that the smaller provinces were 
over-represented. 

The system of an automatical redistribution for member- 
ship of the Lower House follows precedents set by the 
Constitutions of Canada and Australia. 

The Union Parliament possesses power to prescribe the 
qualifications necessary to entitle persons to vote at elections 
for members of the House of Assembly, but no legislation 
may disqualify an}' person in the Province of the Cape of 
Good Hope, who, under the laws existing in the Colony at 
the establishment of the Union, at present is, or in future 
may be, capable of becoming a registered voter, from being 
registered on the ground of race or colour only, unless such 
legislation be passed by both Houses of the Union Legisla- 
ture sitting together, and the third reading is agreed to by 
two-thirds of the total number of members of both Houses 

l 

of Parliament. 

This and another provision which declared that no person 
who, at the time of the passing of such legislation, is a regis- 
tered voter shall be removable from the register by reason 
of any disqualification based on race and /colour, marked 
the general desire on the part of the framers of the Consti- 
tution to safeguard the electoral rights of the coloured 
races of the Cape of Good Hope. As in Canada and Australia, 
Parliament is entitled to create a Federal or Union franchise, 
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but until it does so, subject to the provisions against dis- 
qualification already referred to with regard to the coloured 
races, the Federal or Union franchise is the existing franchise 
in force for the provincial elections for Provincial Assemblies. 

In the United States the fixing of the State franchises as the in the 
Federal franchise ultimately enabled some of the States to 
discriminate against the African population after the Civil 
War. Ti]f power of disqualification by discrimination was 
substantially redressed by the passing of the 14th and 15th 
Amendments to the Constitution. 1 No member of His 
Majesty’s Regular Forces on full pay is entitled to be on the # 
voters’ register. 

The procedure on elections for the House of Assembly, Bi«tor»i i»w. 
including the registration of voters, oaths and declarations 
to be taken by voters, returning officers, their powers and 
duties, the proceedings in connection with elections, election 
expenses, corrupt and illegal practices, the hearing of election 
petitions and incidental proceedings, the vacating of seats 
of members, and the proceedings necessary for filling such 
vacancies are regulated by the laws which were in force 
relative to elections for the more numerous Houses of 
Parliament in the Provinces,* subject, however, to the 
provisions of the Union Act. 

The poll throughout the Union takes place on one day, Poujon 
which the Governor-General in Council appoints.* 

The first electoral divisions of the four Colonies which ge?»or«i 
became Provinces under the Constitution were made by 
a Joint Commission of Judges, each Province appointing one 
judge of its Supreme or High Court for this purpose. The 
principle* of single electoral areas was ordained by the Con- 
stitution Act, and one member was to be returnable for each 
division. The Commission, in fixing the divisions, was 
directed to give due consideration to the community or 
diversity of interests, means of communication, physical 
features, existing electoral boundaries, and sparsity or density 
of population in such manner that while taking the quota of 
voters on the register as the basis of division they might, 

1 Ants, p. 153. f Ante , p. 314. 2 Ante, p. 297. 
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whenever they thought it necessary, depart from it, but in 
no case to any greater extent than 15 per centum more or 
less than the quota. Future electoral redistributions were 
provided for as follows. 

The Governor-General in Council after each quinquennial 
Census, is required to appoint a commission of three Judges 
of. the Supreme Court of South Africa to carry out any 
re-division which may have become necessary as between 
the different electoral divisions in each Province and to 
provide for the consequent allocation of the number of 
members to which each Province may have become entitled. 
The Commission must proceed on the same principles <as 
were laid down in the case of the first Commission. 

"As soon as the Commission has finished its labours, it 
must submit to the Governor-General in Council, a list of 
electoral divisions, with the names that the Commission 
has given them and a description of their boundaries, with 
a map or maps showing the electoral divisions into which 
the Province has been divided, together with such further 
particulars as the Commission deems necessary. In the 
event of any discrepancy existing between the description 
and the maps, the description must be taken as correct. 
The Governor-General in Council must proclaim the names 
and boundaries of the electoral divisions as settled and 
certified by the Judges. 

Whenever an alteration in the number of members of the 
House or re-division of the Provinces takes place its operation 
is deferred till the next General Election, held after the 
completion of the re-division or of any allocation consequent 
upon such alteration, but not at an earlier period'. 

The whole of these provisions with reference to the fixing 
of electoral areas and redistribution shows the desire of the 
framers of the Constitution to remove these matters from 
the area of party controversy. Where the ascendancy of 
one of two races may perhaps be assured r by its powgr of 
fixing electoral divisions to suit its exigencies, the wisdom 
of a Commission of Judges removing the question from the 
political sphere is obvious. 
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In the United States, what is known as the practice of 
•gerrymandering the constituencies, at one time was reduced 
to a fine art. The expression " gerrymander ” owed its 
meaning to the action of Elbridge Gerry, Democratic 
Governor of Massachusetts, in 1812. To insure an increased 
representation for his party in the State Senate, he formed 
the State districts in such a way that the shapes of the towns 
forming such a district in Essex County brought out a . 
territory of regular outline. On Sheard, the painter, observ- 
ing the map on which this was outlined in the office of 
Russell, the editor of The Continent, he added a head, ring, • 
and claws, remarking that it would do for a salamander. 

“ Gerrymander,” said Russell, and the expression became 
proverbial. 

To sit in the House of Assembly a person must be qualified p UJlific, '- v ,‘ 
to be registered as an elector for. Members of the House of Hou«^ 
Assembly in one of the Provinces. He must also have 
resided for five years within the limits of the Union as 
existing at the time of his election. In addition, he must be 
a British subject of European descent, but residence in the 
Colony before the Union is treated as residence in the 
Union . 1 

The House of Assembly continues for five years from its 
first meeting unless sooner dissolved by the Governor- 
General. 


The first business of the House of Assembly on its meeting ade ointment 
is to appoint a Speaker, and whenever his office becomes ° *** cr * 
vacant a fresh Speaker must be chosen. The Speaker 
is entitled to hold office only so long as he is a Member of the 
House. 


He may be removed by a vote of the House or he may how 
resign liis office or his seat by writing under his hand removtble * 
addressed to the Governor-General. Prior to his election 
or during his absence the House may choose a Member to 
perform his duties. 

A Member of the House may resign at any time by writing how Member* 
^under his hand addressed to the Speaker, or if there be no *** re#lfn * 

1 Ante, p. 390. • 
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Speaker, or the Speaker be absent from the Union, he may 
place his. resignation in the hands of the Governor-General, 
and on so doing his seat becomes immediately vacant. 

Thirty members of the House constitute a quorum for 
the exercise of its powers. A third is necessary in the 
Australian House of Representatives . 1 

A majority of votes of the members present determines 
questions, excluding the Speaker or the presiding member. 
The Speaker or the presiding Member may exercise a 
casting-vote when the votes are equal . 2 

There are certain provisions of the Union Act which 
affect Members of both Houses of Parliament. Every 
Member must make and subscribe before the Governor- 
General or some person authorised by him an oath or 
affirmation of allegiance before taking his seat. 

The oath required is as follows — 

“ I, A B, do swear that I will be faithful and bear true 
allegiance to His Majesty [here insert the name of the King 
or Queen of the United Kingdom of Great Britain and Ireland 
for the time being\ , His [or Her] heirs and successors according 
to law. So help me God.” 

Affirmation 

" I, A B, do solemnly and sincerely affirm and declare 
that I will be faithful and bear true allegiance to His Majesty 
[here insert the name of the King or Queen of the U nited King- 
dom of Great Britain and Ireland for the time being ] , His [or 
Her] heirs and successors according to law.” 

A provision in the Constitution common to the two other 
Imperial Federations applies to disqualify a Member of 
either House of Parliament being a member of the other, but 
a Minister of State who is a member of either House possesses 
the right to sit and speak in the Senate and the House of 
Assembly, but he is only entitled to vote in the House of 
which he is a member. '■ 

This provision is not to be found in either the Canadian 
or Australian Constitutions, nor is it to be found in the 

1 Ante, p. 316. 1 Ante, p. 316. 
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Constitution of the United Kingdom. One possible objec- 
tion to this practice may be its tendency to exclude members 
of the Senate from ministerial offices with the consequent 
diminution of the importance of the Second Chamber. 

On the other hand, considerable compensatory advantages 
spring from the fact that a Minister is able to explain his 
policy in both Chambers first hand. 

The actual disqualifications attaching to Members of D^uaiifie*- 
both Houses which would prevent them either from being 
capable of being chosen or of sitting are : (1) conviction 
at any time of any crime or offence in respect of which • 
the convicted person has been sentenced to imprisonment 
without the option of a fine for a term of not less than twelve 
months. The disqualification, however, does not attach 
when the convicted person has received a grant of amnesty 
or a free pardon, or where the imprisonment has expired 
at least five years before the date of his election, (2) the fact 
that the Member is an unrehabilitated insolvent, (3) or is of 
unsound mind so declared by a competent court, or (4) that he 
holds any office of profit under the Crown within the Union, 
but Ministers of State for the Union, persons in receipt of 
a pension from the Crown, officers or members of His 
Majesty's naval or military forces on retired or half-pay, 
or an officer or member of the naval or military forces of the 
Union whose services are not wholly employed by the Union, 
are exempted from this disability. 

The seat of a Senator or Member of the House of Assembly when vacancy 
becomes vacant whenever he becomes subject to any of the 
above-mentioned disabilities, or when he ceases to possess 
his legal qualification, or if he fail for a whole ordinary 
session to attend the House without the special leave of the 
Senate .or the House of Assembly as the case may be. 

A penalty of one hundred pounds a day may be imposed Penalties 
on any person who, although by law incapable of sitting as 
a Senator or Member of the House of Assembly, sits or 
votes whilst he is disqualified but he must know or have 
reasonable grounds for knowing of his disqualification. 

^The penalty i^ recoverable on behalf of the Treasury 
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of the Union by action in any Superior Court of the 
Union. - 

o< Members of both Houses receive a payment of £400 a 
year. This was the original remuneration that was attached 
to the position of members of the Commonwealth Parliament, 
and the remuneration is the same as that now paid to 
Members of the Imperial Parliament. The amount is 
computed from the date that a Member takes t his seat. 
The allowance is recoverable under rules framed by Parlia- 
ment. A deduction of £3 from a Member’s salary is made 
in respect of every day of his absence. No allowances 
are paid to Ministers of the Crown in receipt of a salary 
nor. to the President of the Seriate nor the Speaker of the 
House of Assembly. 

A day of the session means in respect of a Member any 
day during a session on which the House of which he is a 
member or any committee of which he is a member meets. 
po**™ ami The powers, privileges, and immunities of the Senate and 
of the House of Assembly and their Members and committees. 
Assembly. subject to the South Africa Act, are such as the South African 

Parliament declares, till such declaration they are those of 
the House of Assembly of the Cape of Good Hope and of its 
members and committees as at the establishment of the 
Union. They are not so great as those of the Commonwealth 
Parliament of Australia. 

powers of Each House of Parliament possesses the power to make 
rules and orders with respect to the order and conduct of its 
business and proceedings. Until they are made, the rules 
and orders of the Legislative Council and House of Assembly 
of the Cape of Good Hope at the establishment of thfc Union, 
mutatis mutandis apply to both Houses, 
joint sittings. Joint sittings of the Union Parliament may be held for 
many purposes ; amongst others, for altering certain portions 
of the Constitution. Thus they must be held when it is 
proposed to repeal or alter the number of 'Members toibe ! 
number of ot elected to the House of Assembly, but no repeal or altera- 
ASembiy. tion is possible until the House of Assembly has reached its 

prescribed limit of Members (one hundred and fifty), or - "’ 



CONSTITUTION OF LEGISLATIVE POWER 401 

•• 

uptil ten years have elapsed after the establishment of the 
Union, whichever is the longer period. They must also be 
held when Parliament introduces a law to alter or repeal when uw 
the provisions of the Constitution with reference to section 
35 of the Act which refers to the qualification of voters ; 
when it is proposed to alter the provisions as to the use 
of .the English to Dutch languages ; or to alter any of the 
provisions with regard to the Amendment of the Act. The 
third reading of a Bill in all these cases must be agreed to Number* on 
by not less than two-thirds of the total number of Members tWrd reading ' 
of both Houses sitting together. A Bill passed in this way 
is taken to be duly passed by both Houses of Parliament. * 

Where a* joint sitting of both Houses is required the how joint 
Governor-General convenes it by message to both Houses, wn^ed. 

The Speaker of the House of Assembly then presides over g>eak«^of 
the joint sitting, and the rules of that House as far aSAmcrUy 
practicable apply to the proceedings. In all other respects Dre ** d **’ 
but subject, however, to reservation in some cases Parliament 
can alter the Constitution as it chooses. 

In the occasions and purposes for which a joint sitting criticism 
may be held, the Constitution, compared with other Federal p£wtS ending 
Constitutions is unique. The provisions as to the amend- 
ment of the Constitution show how different it is from the 
three other Federal Constitutions, two of which require the 
direct assent of the people, and the other of an Imperial Act. 

The principle asserted that a Parliament has the power to 
alter a Constitution without a special reference to the people 
whose Government they propose to change is one requiring 
some consideration. It has always been admitted that 
Parliament is entitled to make some amendments of the 
Constitution, and in the Imperial Constitutions the words 
“ until Parliament otherwise provides ” are familiar to 
students of Constitutional History, but that the power 
should be invoked to alter the relations of the central and 
locjl authorities, or alter the fundamental bases of the 
Constitution, seems a doubtful proposition. If the people 
are not mere chattels to be transferred from one form of 
-Government to another at the bidding of the Representatives 

26 (2125) * 
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whom they have elected they surely possess a right to be 
consulted, and no plan seems better devised for this purpose 
than the referendum which has been adopted by the Aus- 
tralian people, otherwise the representatives and not the 
people are masters of the situation which seems a reductio 
ad absurdum. 



CHAPTER XXXVII 

THE JUDICIAL POWER 

The Union Act established a Supreme Court of South Africa I Supreme 
consisting of a Chief Justice of South Africa, the ordinary south Africa, 
judges of appeal, and the other judges of the several divisions 
of the Supreme Court of South Africa in the Provinces. 

Prior to the Union the Cape of Good Hope, Natal, and the Existed of 
Transvaal possessed Supreme Courts, and the Orange River co£tT e pri<* 
Colony a High Court. On the establishment of the Union to Unlon ‘ 
these courts at once became provincial divisions of the 
Supreme Court of South Africa within their respective 
Provinces, presided over by Judge-Presidents. 

The Appellate Division of the Supreme Court now consists composition 
of the Chief Justice of South Africa, two ordinary Judges of °* 

Appeal, and two additional judges. These additional judges 
are assigned to the Supreme Court, from the provincial or 
local divisions of the Supreme Court. When not sitting in 
the Appellate Court, these judges must continue to perform 
their ordinary duties. 

The Courts of the Eastern Districts of the Cape of Good Local divi»ion* 
Hope, the High Court of Griqualand, the High Court of 0oSr emc 
Witwatersrand, and the several Circuit Courts of the Union 
became local divisions of the Supreme Court within the 
respective areas of their jurisdiction as existing at the 
establishment of the Union, 

In addition to any original jurisdiction exercised by the Additional 
corresponding Courts of the Colonies at the establishment 
of the Union, the Provincial and Local Divisions Courts, 
which are termed Superior Courts in the Act, received 
jurisdiction in all matters. 

In which the Government of the Union or a person 
suing or being sued on behalf of such Government is a party. 

(b) In which the validity of any provincial ordinance 
t.CQmes into question. 
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Till the Legislature makes other provisions, the Superior 
ot eiectkm.. Courts possess jurisdiction affecting the validity of elections 
of members of the House of, Assembly and Provincial 
Councils, as the Corresponding Courts of the Colonies had 
at the establishment of the Union in regard to Parliamentary 
elections in such Colonies. 

a»n K in All Judges of the Supreme Courts of the Colonies holding 
jSST office at the time of the Union, including the Judges of the 
High Court of the Orange River Colony, became Judges of 
the Supreme Court of South Africa assigned to the divisions 
of the Supreme Court in the respective Provinces, retaining 
all such rights in regard to salaries and pensions as they 
possessed at the establishment of the Union. The Chief 
Justices of the Colonies holding office at its establishment 
and the Judges-President of the divisions of the Supreme 
Court in the respective Provinces retain the titles of Chief 
Justices of their respective Provinces so long as they hold 
office. 

subsequent 1 The appointment of a Chief Justice of South Africa, of 
ST* ^ ie or< linary Judges of Appeal, and all other Judges of the 
governor^ Supreme Court of South Africa is now vested in the Governor- 
Coundi. General in Council, but Parliament fixes their remuneration, 
although it has no power to diminish it during their 
continuance in office. 

Provision. Neither the Chief Justice of South Africa nor the other 
of judge.. Judges of the Supreme Court of South Africa are removable 
from office, except by the Governor-General in Council on 
an address from both Houses of Parliament in the same 
session, praying for such removal on the ground of 
misbehaviour or incapacity. 1 

The provision as to diminution of salary and the require- 
ment of addresses from both Houses in the same session 
establishes and preserves the independence of the Judicial 
Bench. « 

the The Governor-General in Council possesses pow%r to 
vic«ncie« on postpone filling a vacancy occurring in any Division of the ’ 
fiend? 1 Supreme Court of Africa other than the Appellate Division,^ 
> A nit, p. 345. * 
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when he thinks it advantageous in the public interest to 
do so until Parliament determines whether a reduction in 
numbers shall take place.. 

Appeals must now be brought to the Appellate Division A PP e«a 
of the Supreme Court of the Union in civil cases, where Aj>p§j»te° 
formerly they might have been brought to the Supreme supSmEs 0 
Court of any Colony from a Superior Court in any of the unkn. 0 * ' 
Colonies,* or from the High Court of Southern Rhodesia, 
except in cases of orders or judgments given by a single judge 
upon applications by way of motion or petition, or on sum- 
mons for provisional sentence or judgment as to costs only, • 
which by lajv are left to the discretion of the Court. Appeals Exception*, 
from any such orders or judgments as well as any appeal 
in criminal cases, from-any such Superior Court, or the special 
reference by any such Court of any point of law in a criminal 
case, must be made to the provincial division corresponding 
to the Court which before the establishment of the Union 
would have had jurisdiction in the matter. There is no 
further appeal against any judgment given on appeal by 
such provincial division except to the Appellate Division, 
and then only where the Appellate Division shall have given 
special leave to appeal. 

Where at the establishment of the Union an appeal might Appeal* 
have been brought from the Supreme Court of any of brought to 
the Colonies or from the High Court of the Orange River, council! 
to the King in Council, the appeal must now be made to the brou^httt> 
Appellate Division, but the right of appeal in any civil Dfvwon. 
suit is not limited by reason only of the value of the matter 
in dispute or the amount claimed or awarded in such suit, 
and where an appeal might have been made formerly from 
a resident magistrate or other inferior court to a Superior 
Court iti any of the Colonies, the appeal must be made to the A P j»ai» fro™ 
corresponding division of the Supreme Court of South Africa. m*ji*tr»te» 
Any further appeal can only be brought by special leave inferior court*, 
of *the Appellate Division to which the appeal must be 
brought. 

No appeal lies from the Supreme Court of South Africa, 
or from any division thereof to the King in Council, but the 
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Union Act declares that nothing shall be construed to impair 
any right which the King in Council may be pleased to 
exercise to grant special leave to appeal from the Appellate 
Division to the King in Council. 

These words do not, therefore, limit the King’s prero- 
gative right to admit appeals from the Supreme Court. The 
right, therefore, to appeal by special leave of the Judicial 
Committee is not taken away, as it was under the Australian 
Constitution Act under the provisions of section 74. The 
Union Parliament has power, however, to limit the matters 
in respect of which such special leave may be asked, but 
Bills containing any such limitations must be Reserved by 
the Governor-General for the signification of the Sovereign’s 
pleasure. 1 

. The Appellate Division sits at Bloemfontein, but it may 
Bloemfontein, hold sittings elsewhere within the Union. Five judges 
constitute a quorum to hear appeals from a Court which 
consists of two or more judges ; but on the hearing of appeals 
from a single judge, three judges of the Appellate Division 
judg*!» m 0< f° rm a quorum. No judge may take part in the hearing 
of an appeal against the judgment given in a case heard 
before him. 

Appellate** The process of the Appellate Divisions runs throughout 
ui™ion runs the Union, and all its judgments or orders have full force 
union. and effect in every Province, and are executed as if they 
were original judgments or orders of the provincial division 
of the Supreme Court of South Africa in such Province, 
judgments Judgments or orders of a Provincial Court can be executed 
cSSu”* throughout the Provinces by the adoption of an extremely 
simple procedure. The Registrar of every Provincial 
Division of the Supreme Court of South Africa if requested 
by the party in whose favour the judgment or order has been 
given or made by any other division, mqst issue a writ or 
other process for the execution of such judgment or order, 
and thereupon it must be executed in like manner as if it 
had been issued from the division of which he was registrar. 
An authenticated copy of the judgment or order must be^ 
1 Ants, p. 346. t 
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deposited with him, and proof must be given that it is 
unsatisfied. 

Civil suits for convergence are transferable from any Transfer of 
Provincial or local division to any other division. The 
Judicial system of the Union has been well devised and is 
extremely simple. The Judiciary, however, will not be 
called upon to decide any of these great federal questions 
which a»e constantly before the courts in the United States, 

Canada and Australia. 
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CHAPTER XXXVIII 

POWERS OF LEGISLATION 

The Parliament of the Union of South Africa possesses 
power to make laws for the peace, order, aftd good 
government of the Union ; no other power is conferred. 
Any subsequent enumeration of powers would have only 
weakened this grant of a great general power. It is the 
widest authority that could have been conferred^compatible 
with Imperial supremacy, and exceeds any of the powers 
granted to the Federal Government in any of the Imperial 
Federal Constitutions. It is only limited, on the one hand, 
by the words by which it is granted. If it does not confer 
the highest attributes of sovereignty, it extends over and 
pervades the whole Union of South Africa, and is only 
restricted in the Union by the extremely limited powers 
which have been granted to the Provinces to make ordinances 
falling within a certain class of subjects. Even these Pro- 
vincial powers are limited by a provision which declares that : 
" An ordinance made by a Provincial Council has effect in 
and for the Province, so long and as far only as it is not 
repugnant to any Act of Parliament.” To fully under- 
stand the plenitude of the Union Parliaments' legislative 
powers, the powers of the Provincial Councils require to 
be examined. 

They possess powers to make ordinances in relation to 
matters coming within the following classes of subjects 
(that is to say) — 

(1) Direct taxation within the Province, in orcler to 
raise a revenue for provincial purposes. * 

(2) The borrowing of money on the sole? credit of tp.e 

Province, with the consent of the Governor-General in 
Council and in accordance with regulations framed by 
Parliament. « 

(3) Education, other than higher education, for a period 
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of five years and thereafter until Parliament otherwise 
provides. 

(4) Agriculture to the. extent and subject to the 
conditions to be defined by Parliament. 

(5) The establishment, maintenance, and management 
of hospitals and charitable institutions. 

(6) Municipal institutions, divisional councils, and other 
local institutions of a similar nature. 

(7) Local works and undertakings within the Province, 
other than railways and harbours, and other than such 
works as extend beyond the borders of the Province, and • 
subject to the power of Parliament to declare any work a 
national work and to provide for its construction by 
arrangement with the Provincial Council or otherwise. 

(8) Roads, outspans, ponts, and bridges other than 
bridges connecting two Provinces. 

(9) Markets and pounds. 

(10) Fish and game preservation. 

(11) The imposition of punishment by fine, penalty, or 
imprisonment for enforcing any law or any ordinance of 
the Province made in relation to any matter coming within 
any of the classes of subjects enumerated in this section. 

(12) Generally all matters which in the opinion of the 
Governor-General in Council are of a merely local or private 
nature in the Province. 

(13) All other subjects in respect of which Parliament 
shall by law delegate the power of making ordinances to 
the Provincial Council. 

None of these powers exceed those that might be granted compared 
to a County Council m England. A County Council has council, to 
no power to tax, although it can levy a rate ; whilst a 
Provincial Council has powers of direct taxation given, but 
only in the Province. A Provincial Council, like a County 
Council, can borrow money, but again its power is restricted ; 
for its borrowings must be in accordance with Parliamentary 
regulations ; and, subject to the consent of the Governor- 
Qeneral in Council : no such restriction as this applies to 
the grant of similar powers to the Provinces of Canada. 
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Compared ^ No such power is given to Provincial Councils as is given 
in the 'Provinces of the Dominion to impose shop, saloon, 
tavern, and other licences for {he purpose of revenue ; nor 
is a power given to incorporate companies for provincial 
objects. Even the Provincial Councils’ authority over 
agriculture, which is usually conceded to be a matter of 
State or Provincial concern, is only granted by the Con- 
stitution to the extent and subject to the conditions to be 
• ' defined by Parliament. 

Po»itkm of i n so f ar as South Africa is concerned, the Union Parlia- 

soutf^Sric^ 1 ment holds a position but little short of that held by the 
^/Imperial Parliament of the United Kingdom* In treating 
of the Provinces, it will be subsequently shown how their 
powers of making ordinances are further curtailed by other 
provisions of the Constitution, which still further limit their 
authority. 

BSf^° priation th e Union Parliament, Bills which appropriate revenue, 
or moneys, or impose taxation, must originate in the House 
of Assembly ; a Bill, however, neither appropriates revenue 
nor moneys, or imposes taxation by reason only that it con- 
tains provisions for the imposition or appropriation of fines 
or other pecuniary penalties. 

powers of The Senate is not entitled to amend any Bills so far as 
they impose taxation, or appropriate revenue or moneys 
for the services of the Government. Neither must it 
amend any Bill so as to increase any proposed charge or 
burden on the people. 

separate Another Constitutional provision to prevent tacking 
provides that any Bill which appropnates revenue or moneys 
for the ordinary annual services of the Government shall 
deal only with such appropriation. 

Appropriation The House of Assembly cannot originate or pass any 

revenue vote, resolution, address, or Bill for the appropriation of 

recommended . 

Governor an y part °* the public revenue, or of any Aax or impost to 
any purpose, unless such appropriation has been recom- 
mended by message from the Governor-General during the 
Session in which the vote, resolution, address, or Bill is 
proposed. ® 
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Disagreements between the two Houses are provided ^agreements 
for as follows : If the House of Assembly passes any Bill House*, 
which the Senate rejects, # or fails to pass, or passes with 
amendments, and if the House of Assembly will not agree, 
and the House of Assembly, in the next Session, again 
passes the Bill with or without any of the amendments, which the 
have been made or agreed to by the Senate, and the Senate sooond 

, . x J . Session. 

then rejects or fails to pass it or passes it with amendments 
to which the House of Assembly will not agree, the Governor- 
General may, during that Session convene a joint sitting of 
the Members of both Houses . 1 • 

"At this joyit sitting the Members present may deliberate, Joint sitting, 
and must vote together upon the Bill as it was last pro- voting 
posed by the House of Assembly, and upon amendments, if 
any, which have been made therein by one House of Parlia- 
ment and not agreed to by the other ; and any such amend- 
ments which are affirmed by a majority of Members of the 
Senate and the House of Assembly present at such sitting 
must be taken to have duly been carried by both Houses of 
Parliament, and if the Bill with amendments, if any, is 
affirmed by a majority of the Members of the Senate and 
House of Assembly present at such sitting it shall be taken 
to have been duly passed by both Houses of Parliament. 

If the Senate reject or fail to pass any Bill dealing with ^ oi ^ st * ittin * 
the appropriation of revenue or moneys for the public Session in 
service, a joint sitting may be convened during the same rejection of 
Session in which the Senate rejects or fails to pass the Bill. 2 
1 Ante, p. 320. * Ante, p. 318. 
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CHAPTER XXXIX 

THE PROVINCES 

The chief Executive Officer of the Provinces is styled the 
administrator of the Province. He is appointed by the 
Governor-General. In his name all the executive Acts 
'relating to Provincial affairs are done. 

In choosing an administrator of the Province, the 
Governor-General in Council,, as far as practicable, must 
give preference to persons resident in the Province. 

When appointed, an administrator holds office for a 
term of five years, and is not removable except by the 
Governor-General for cause assigned, which must be com- 
municated by message to both Houses of Parliament 
within one week after the removal, if Parliament is then in 
Session ; but if Parliament is not sitting, then within a 
week after the commencement of the next ensuing Session . 1 

The Governor-General in Council also possesses a power 
to appoint a deputy administrator to execute the office and 
functions of the administrator during his absence, illness, 
or other inability. In the provisions relative to this appoint- 
ment and removal from office, the provisions of the Canadian 
Constitution with reference to the appointment of the 
Lieutenant-Governors of the Provinces of Canada have been 
closely followed. The appointment of an Administrator, 
like the appointment of a Lieutenant-Governor,^ vests, in 
practice, in the Ministry of the day .; and his salary, like 
the salary of the Lieutenant-Governor in Canada, is fixed 
and provided for by Parliament . 2 

Provincial Councils are elected bodies. A Council is con- 
stituted for each of the four Provinces. Each of the Coun- 
cils consist of the same number of members as those elected 
by the Province to the House of Assembly ; but where any 
Province would, according to this rule, possess a less 
1 Artie, p. 265. * Ante, p. 265. • 
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representation than twenty-five, the Provincial Council Numiwr of 
must consist of not less than twenty-five members. 810 

The qualification of a Provincial Councillor is the same QuaUflctioo 
as that of a person entitled to vote for a Provincial Councillor. ° 

The qualification, until altered, would, therefore, be the 
qualification which is required to entitle a person to vote for 
a Member of the House of Assembly. 

Provincial Councillors are elected by persons who are Franchi*.. 
qualified to vote for the Members of the House of Assembly 
in the Province voting in the same electoral divisions as 
are delimited for the election of Members of the House 
of Assembly. 

In any Province, however, in which less than twenty-five when ieu 
Members are elected to the House of Assembly, the delimita- five member, 
tion of the electoral divisions, and any necessary re-alloca- to the Hnu» 
tion of Members or adjustment of electoral divisions, must 0 * Ai5 jably- 
be effected by the same Commission, and on the same 
principles as are prescribed in regard to the electoral 
divisions for the House of Assembly. 1 

Any alteration in the number of members of the Pro- Alteration to 
vincial Council, and any re-division of the Province into Member., 
electoral divisions, comes into operation at the next General 
Election for the Council, held after the completion of such 
re-division or of any allocation consequent upon such 
alteration, and not earlier. 

The Administrator fixes by Proclamation the date of the Duty of 

* / adminiitration 

elections. Selections* 

The electoral law, applicable to such elections, is the same Electoral law*. 

as that which applies to elections for Members of the House 
of Assembly, that is to say, the law which was in force in 
each Colony at the date of the Union. 2 

All elections throughout the Provinces take place on the Election* on 

° game day. 

same day. 

The provisions relative to the disqualifications for member- iMsquaimca- 
sftip of either House of Parliament, the vacating of seats, 
and the liabilities to penalties for sitting or voting when 
disqualified, apply to Provincial Councillors. 

1 Ante, p. 396* 1 Ante, p. 395. 
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A Provincial Councillor, on his becoming a Member of 
Parliament, ceases to be a Councillor. 

Provincial Councils continue for three years from the date 
of their first meeting ; they are' not subject to dissolution. 

The Administrator, by Proclamation, fixes the times for 
their meetings as he thinks fit. He is entitled to prorogue 


o°e^eeting the Council, but there must be one meeting in each year, and 
twelve months must not intervene between its^meetings. 
RresMin* The presiding officer of the Provincial Council is the 
chairman, chairman, who is elected by the members. 

Ruieajpr A Council is entitled to make its own rules for the con- 

conduct of r 

business: duct of its proceedings. The proposed rules, however, 

must be transmitted to the Governor-General by the 


Administrator ; they possess full force and effect, unless 
they are disapproved by the Governor-General in writing 


addressed to the Administrator. 


Allowance tor Members receive such allowance for their services as 

services. 

Councillors as the Governor-General in Council determines. 


Freedom of Freedom of speech in Council is accorded to every 

speech and r J 

action. Councillor, nor is he liable to any action in any Court by 
reason of his speech or vote in Council. 

Committee^for Wh en the Provincial Councils first met they were charged 

the province, with the duty of electing from their members four persons, 
who, with the Administrator as their chairman, were to 
constitute an Executive Committee for the Province. 
The members of this Committee other than the Adminis- 
trator were directed to continue to hold office until the 


election of their successors in the same manner. 
g rMh ,. It therefore follows that every three years after the 

Executive 9 ^ t 

comnuttee election of a Provincial Council, a fresh Executive 

after three . 

years. Committee must be chosen. The Committee is elected on 


the principle of proportional representation. 

Remuneration The members of the Executive Committee receive such 

of Executive . 

committee, remuneration as the Provincial Council, witji the approval 
of the Governor-General, determines. *“ 

fc£taf quaU ' No disqualification attaches to membership of a Pro- 
vincial Council by reason of a Provincial Councillor being 
chosen as a member of the Executive Comipittee. ‘ 
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Casual vacancies on the Executive Committee are filled c«u«i 
up by elections by the Provincial Council, if it is then in v *°* n **' 
session ; but if not in session, a person is temporarily 
appointed by the Executive Committee to hold office 
pending the election by the Council. 

The Administrator and any other member of the Execu- Admini»tr»- 
tive Committee of a Province, who is not a member of the non-member* 
Provincial Council, can take part in the proceedings of can°take part, 
the Council, but has no right to vote. ^ ut counc5° te 

It is the duty of the Executive Committee to carry out nuty^of 
the administration of provincial affairs on behalf of the oSSnit^. 
Provincial Council. When, however, a quorum of the 
Committee cannot be constituted according to the rules of 
the Committee, the Administrator must, as soon as 
practicable, convene a meeting of the Provincial Council 
for the purpose of electing a member or members to fill 
any vacancies. Until such vacancies are filled, the 
Administrator must act alone. 

Except where the Union Act has expressly provided for Transfer of 
an alteration or modification of the powers, authorities, and <£>verao£*; 
functions, which at the date of the establishment of the Kted to* 
Union were vested in or exercised by the Governor or the c^mmittTe. 
Governor in Council of any of the Colonies, or in any 
Minister of the Colony, all such powers, authorities, and 
functions are now vested in the Executive Committee of 
the Province, but only in so far as they refer to matters 
in respect of which the Provincial Council are competent 
to make ordinances. 

Questions arising in the Executive Committee are deter- gue«tioni in 
mined by a majority of the votes of the members present, committe^ 
but in cases of equality the Administrator also possesses a tor£ casting- 
casting-yote. 

With the approval of the Governor-General in Council, Rui^of^ 
the Executive Committee is empowered to make rules for 
the conduct of its proceedings. 

Whilst Parliament can legislate regulating the conditions Anointment 
of appointment, tenure of office, retirement and super - over certain 

. . . officer*. 

animation of public officers, the power is given to the 
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Executive Committee, subject to the provisions of any 
such law, to appoint such officers as may be necessary, in 
addition to any officers assigned to the Province whose 
appointment rests with the Governor-General in Council. 

The officers appointed by the Executive Committee are 
appointed to carry out the services entrusted to them ; 
and, when appointed, they are subject to regulations made 
for their organisation and discipline by the Committee. 

The Administrator of a Province, in all matter’s in respect 
of which no powers are reserved or delegated to the Pro- 
vincial Council, acts on behalf of the Governor-General in 
Council when required so to do. When he acts on behalf 
of the Governor-General he' performs his dirties without 
reference to the other members of the Executive Committee. 
He is, therefore, in his nature, both a Union and a 
Provincial officer ; as a Union officer his duties would be 
mainly in regard to the native races. 

Each Province possesses an Auditor of Accounts, whose 
appointment is made by the Governor-General in Council. 

The Auditor of Accounts is not removable from office 
except by the Governor-General for cause assigned, com- 
municated by message to both Houses of Parlia- 
ment within one week after the removal of Parliament, 
if in session ; if not, then within one week after the 
commencement of the next ensuing session. 

The Auditors receive a salary paid out of the Consolidated 
Revenue Fund. The amount is determined by the 
Governor-General in Council, with the approval of 
Parliament. 

An Auditor’s duties are defined. He is required to 
examine and audit the accounts of the Province to which 
he is assigned, subject to regulations and orders framed by 
the Governor-General in Council and approved by 
Parliament. 

Any warrant signed by the Administrator of a Proyince 
which authorises the issue of money is of no effect, unless 
it is countersigned by the Auditor. 

The powers, authorities and functions exercised at the " 
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establishment of the Union by Divisional or Municipal 
Councils, or any other duly constituted Local Authority 
continue in force until waived or withdrawn by Parliament 
or by a Provincial Council having power. 

A less power of legislation is conferred upon the Pro- 
vinces than is conferred under any of the three Federations 
upon the States or Provinces composing the Federation. 
Thus they only possess a limited power not to make laws, 
but to paSs ordinances as has already been shown. 

“ The difference between these two modes of legislation 
in England is described by Dr. Stubbs as being differ- 
ences partly of form, partly of character. The ordinance 
is put forth Til letters patent or charter, and is not engrossed 
on the Statute Roll ; it is an act of the King or of the 
King in Council. The statute is the Act of the Crown, 
Lords and Commons ; it is engrossed on the Statute Roll ; 
it is meant to be a permanent addition to the law of the 
land ; it can only be revoked by the same body that made 
it and in the same form.” 1 

The power of the Provincial Councils in South Africa to 
make ordinances denotes the minor character of the authority 
conferred. This form of legislative power has hitherto 
been assumed to be originally founded on and justified by 
the prerogative of the Crown. It has, however, for many 
years been the subject of express consent by the Imperial 
Parliament, and when so granted probably means a 
subordinate or inferior power of legislation. 

An ordinance assented to by the Governor-General in 
Council and promulgated by the Administrator, subject to 
the provisions of the Union Act, has the force of law within 
the Province. 

It is .the Administrator’s duty to cause two fair copies 
of every ordinance to be made : one in the English and the 
other in the Dutch language. One of these copies must 
be* signed by \he Governor-General, and be enrolled of 
record in the office of the Registrar of the Appellate Divi- 
sion of the Supreme Court of South Africa. The copies 

• 1 Anson, Law and Custom of the Constitution, 3rd ed., p. 236. 
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are conclusive evidence as to the provisions of such ordi- 
nance. - In cases of a conflict between the two copies 
which are thus deposited, the copy which is signed by the 
Governor-General prevails. This provision is analogous 
to that which prescribes for the publication of laws passed 
by the Union Parliament. 1 

A proposed ordinance, after it has passed the Provincial 
Council, must be presented by the Administrator to the 
Governor-General in Council for his assent who must declare 
'within one month of its presentation to him whether he 
assents to it or withholds his assent, or whether he reserves 
it for further consideration. If a proposed ordinance is 
reserved it possesses no force unless and unfit within one 
year from the day of its presentation to him the Governor- 
General makes known by Proclamation that it has received 
his assent. 

A fund for the purposes of provincial revenue is formed 
in every province. Into this fund all revenue raised by 
or accruing to the Provincial Council, and all moneys paid 
over by the Governor-General are paid. Till the financial 
relations between the Union and Provinces were adjusted, 
and until Parliament made other provision, the Provinces 
were to receive annual grants out of the Consolidated 
Revenue Fund of the Union, but were bound to submit 
estimates of their expenditure for the approval of the 
Governor-General in Council. 

These grants consist of (a) amounts equal to the sum 
provided in the estimates for education — other than higher 
education — in respect of the financial year 1908-9, as voted 
by the legislature of the corresponding Colony during the 
year 1908 ; ( b ) such further sums as the Governor-General in 
Council might consider necessary for the due performance of 
the services and duties assigned to the Provinces respectively. 

The Provincial fund, which is thus madq up of revenue 
raised by direct taxation by the Council in the Province? or 
revenue accruing due, and annual grants from the Consoli- 
dated Fund paid over by the Governor-General, is. subject 

1 AnU, p. 381. t 
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to appropriation by the Provincial Council by ordinance for 
purposes of Provincial administration generally ; but where 
any moneys are paid over by the Governor-General in 
Council for particular purposes only, then only for such 
purposes. 

An ordinance appropriating money can only be passed ordinance* 
by a Provincial Council when the Administrator has first m<££r Ut£ng 
recommended to the Council to make provision for the 
specific service for which the appropriation is to be made. 

No money may be issued from the Provincial Revenue warrant of 
Fpnd except in accordance with such appropriation and 
under warrant signed by the Administrator. 1 

The matters falling within the classes of cases in which 
ordinances can be made have been stated already, * and it 
is unnecessary to recapitulate them. 

In addition to its other powers, a Provincial Council Rw&mmend- 
may recommend Parliament to pass any law relating to any *° ry P ° w * r ' 
matter in which the Council is not competent to make 
ordinances. 

A means of lightening the labours of the Union Parlia- 
ment in respect of a class of work which entails much labour 
on the Imperial House of Commons is found in the provisions 
that when any matter requires to be dealt with by a private T*kin* 

Act of Parliament, the Provincial Council of the Province evidence - 
to which the matter relates may, subject to the procedure 
prescribed by Parliament, take evidence by means of a 
Select Committee, or otherwise, for and against the passing 
of such law ; and upon receipt of a report from the Council, 
with the; evidence on which it was founded. Parliament 
may pass the Act without taking further evidence in support. 

The four provincial seats of Government are : Cape Provincial 
Town fdr the Cape of Good Hope ; Pietermaritzburg for G^nment. 
Natal ; Pretoria for the Transvaal ; and Bloemfontein for 
the Orange Fre« State. 

Tie system of Provincial Councils established by the 

1 An administrator was entitled to expend money for provincial 
services until the expiration of one month after the first meeting of the 
Irovincial Council. # 

a Ants, p. 416. 
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Union Act does not interfere with the powers, authorities, 
and functions lawfully exercised by Divisional or Municipal 
Councils, or other duly constituted local authorities in the 
Union. Such authorities continue to exist, and remain to 
provide for municipal and local government purposes. 

. But the Union Parliament may vary or alter the powers 
of these bodies, and so may Provincial Councils, since 
municipal institutions, divisional councils,- and pther local 
institutions of a similar nature are matters on which 
legislation by ordinance can be passed by a Provincial 
Council. 



CHAPTER XL 

NEW PROVINCES AND TERRITORIES 

The Union Parliament is entitled to alter the boundaries Divi*ion of 
of any prqyinces, to divide a province into two or more pro- pcovinoe,, 
vinces or to form a new province out of provinces within the 
Union on the petition of the Provincial Council of every 
province whose boundaries are affected by the proposed • 
change. Thg simplicity of the process shows how markedly 
unified the Constitution is, no such requirement is demanded 
as is demanded by the Australian Constitution, the principle 
that the people shall be directly consulted and that a 
majority shall approve of the change is not adopted. 

If both Houses of Parliament present addresses to the Admi..ion of 
King, the King with the advice of His Privy Council may th^uSS». to 
admit into the Union the territories administered by the 
British South Africa Company, on such terms and conditions 
as to representation and otherwise in each case as are 
expressed in the addresses and approved by the King. 

The provision is similar to that in the Canadian Constitution, 
but again singularly unlike the provisions in the Australian 
Constitution. Any Order in Council for the purpose of 
carrying out the admission possesses the force of an Act of 
Parliament. At present Rhodesia is administered by the 
Chartered Company, and apparently there are three alterna- 
tives open for it in the future. It may join the Union, it 
may become a Crown Colony, or it may continue under the 
Administration of the Chartered Company for some years. 

The matter rests with the King in Council, for even if the 
Union Parliament should present addresses to the Crown 
praying for its admission, the Crown has power to decline to 
admit it. Although no provision is made requiring the 
assent of the people of Rhodesia to any transfer of their 
Government, no doubt the wishes of the people would be 
caVefully consulted. By the adoption of a similar procedure, native.. 
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the government of territories inhabited wholly or in part by 
natives, and under British protection, may be transferred, 
and on the transfer the Governor in Council may undertake 
the government of such territory upon the terms and 
conditions embodied in the schedule to the Union Act. 



CHAPTER XLI 

THE NATURE OF THE UNION CONSTITUTION 

Although the Act constituting the Union of South Africa uguutive 
contains many provisions which are in accordance with the Un °“' 
principles of Federalism, the Constitution is in reality a 
Legislative Union. The preamble of the South African Act 
does not state that the Union is Federal, but it expressly 
declares that it is desirable for the welfare and future pro- 
gress of Softth Africa that the several British Colonies 
therein should be united under one Government in a legisla- 
tive union under the Crown of Great Britain. The Con- 
stitution of South Africa is, therefore, unlike any of the 
great Federal Constitutions which avowedly adopt the 
Federal principle as the basis of their Constitution. 

The Federal principle, however, does exist and is in Exigence of 
evidence in the composition of the Senate, which was chosen prind P i«. 
at the outset, but only partially, on the method adopted for 
the election of Senators in the United States. The four 
Provinces in the Senate, also, possess an equality of 
representation, which is a feature in all the Federal 
Constitutions except Canada. 

The difficulties which have been attendant on a Legisla- 
tive Union in the United Kingdom and in Canada under 
the Constitution of 1840, where it will be remembered that 
it was attempted to bring two races in one Legislative 
Union ofily for the attempt to fail 1 seems to have been 
present to the minds of the framers of the Constitution. 

Instead, of endowing the Union Parliament with all the 
powers that the Imperial Parliament possesses in Great 
Britain and Ireland, they relieved it of some of the functions 
by«the establishment of Provincial Councils. 

The Imperial Parliament legislates for all the wants of 
England, Scotland, Ireland and Wales, sometimes by separate 
• * Ante, p. 186 . # 
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Acts, with the result that the legislative machine is clogged 
and Weary legislators surrender their legislative powers to 
non-representative bodies empqwered to make rules and 
regulations with the force of laws — whether sufficient power 
has been given to the Councils in South Africa or whether 
the Union Parliament will not deprive them of the possession 
of what they now possess time alone will show. The school 
of thought that sees perfection only in a unified* Constitu- 
tion forgets the value of local legislatures the better to 
unite in .one general Government two or more different 
races. Whether the problem has been as successfully 
solved in South Africa as it has been in Canada js somewhat 
doubtful. 

The Senatorial electorate in South Africa is a State elec- 
torate, since it consists of members of the Provincial Councils, 
who vote with the Members of the House of Assembly for 
each Province. The plan thus adopted consequently makes 
the Members of the first Chamber in a large measure respon- 
sible for the election of the Second Chamber, but at the same 
time it may be said that it assures a State representation. 
The method in force prescribed by the Constitution, however, 
may be of only a temporary character, since Parliament 
possesses the power to constitute the Senate in a different 
manner at the expiration of ten years. The Federal 
principle may also be recognised in the acceptance by the 
Central Government of the existing provincial franchise but 
with some modifications, as the qualification for the Union 
Parliamentary franchise. 

of The acceptance of the State or Provincial franchise as the 
qualification for the Federal franchise is, as has already been 
pointed out, a common feature in all the four Constitutions. 

The Constitution is in no wise such a democratic Constitu- 
tion as that of the United States or Australia. One instance 
of this has been seen in the way that the; boundaries of 
provinces may be changed without a direct vote of the people 
concerned. • • 

In many respects it shows a considerable likeness to the 
Constitution of Canada, but in the distribution of power* 
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between the Provinces and the Central Authority the least 
possible authority has been given to Provincial Councils, 
and far less than has been t given to the Provinces in Canada. 

Again, the chief Executive officer, the administrator, is of 
far less importance as his title denotes than the Lieutenant- 
Governor of a Canadian Province, for the Provincial 
Councils are very little more than Local Government 
Councils,; a Provincial Council cannot make laws, but only 
ordinances, assent to which is given by the Governor- 
General in Council, and not as in the case of Canada by a 
Lieutenant-Governor, who is the Royal Representative of , 

{he Province. Any ordinances when assented cease to be 
operative if repugnant to any Act of Parliament. 

The establishment by the Constitution of a Harbour and 
Railway Board acts as a check upon the power of Parhament 
in matters of administration, and it was no doubt advisable 
to remove the great enterprises it controls from the direct 
control of Pari ament. 

In many of its provisions the Union Act has regard to the Administrative 
existence of the two nations which it unites. Thus it places p«iui£ent. 
the English and Dutch languages on terms of equality, and existent of 
continues existing systems of laws, although it enables w0 “* 
alterations to be effected. 

Perhaps its most marked characteristics is the regard interest* of 
that it pays to the interests of the native races, instanced in 
the provisions against electoral disqualification in the Cape 
of Good Hope on the grounds of race and colour, and by the 
other safeguards enacted against abuse of the natives, by 
vesting the control and administration of native affairs in 
the Governor in Council. 

Whilst in many important matters Canada is unable Amendment 

2 t,,-,.. , e t . , °f Constitu- 

te) altec her Constitution except by means of an Imperial tion. 

Act, the South African Parhament is empowered to repeal 

'or alter any pf the provisions of her Constitution Act, 

although no alteration or repeal may take place in many 

notable instances until the Act has been in force ten years. 

In othgr instances the alteration or repealing power can 

*only be used* when the Bill making the Constitutional 
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change has been carried oh a third reading by a two-thirds 
majority of members of both Houses at a joint sitting. 
The Constitution cannot be said to be in any way rigid. 
Compared with the process of alteration and amendment 
in the Union of South Africa how different seems the 
methods of amendment prescribed by the other three 
Federal Constitutions. 

The Judiciary, unlike that of Canada, is established by 
the terms of the Constitution, and is not left to Parliament to 
organise. In this respect the South African Constitution 
resembles the Constitution of the United States and Aus- 
tralia. Its Courts, as in Australia, exercise both Appellate 
and Federal jurisdiction, but the Federal jurisdiction is 
confined to the ascertainment of the validity of a provincial 
ordinance, when it comes in question. The Federal juris- 
diction is, therefore, of very small importance when com- 
pared with the jurisdiction exercised in the United States or 
Australia. Again, it is far less than that exercised by the 
Courts of Canada. 

In the provisions relating to the admission of new terri- 
tories to the Union, some likeness is seen to the procedure 
required to be adopted in similar cases in Canada ; but in 
Canada it was unnecessary to take the elaborate precautions 
required for the benefit of the native races. 

Free trade exists throughout the Union, but the Consti- 
tution provided that the duties of Customs and Excise 
should remain as they were in the Colonies composing the 
Union until altered by Parliament. 



CHAPTER XLII 

* , 

COMPARISON OF FEDERAL CONSTITUTIONS 

It has been necessary from time to time to institute com- impui»» of 
parisons between the four Constitutions. There are, how- F 
ever, important matters that have not been contrasted in 
detail. One of these is a consideration of the impulses that 
brought about Federation. It has been pointed out that 
tiiis impulse was supplied originally by trade in Australia, * 
but the appearance of foreign Powers in the waters of the 
Pacific quickened the movement into strong vitality. In 
the case of South Africa, it was only when exhausted by 
wars between her peoples that she found at last to her cost 
that she had neglected her task of unifying herself so long 
that it must be done at once. In Canada the Federal 
movement was completed by the threats of a Fenian inva- 
sion following on the warning spectacle of the War of 
Secession in her neighbour State. The old Confederation of 
the United States was based solely upon the necessities of a 
Defence without which it could never have had an 
existence, and the present Federation was the outcome of 
the failure of its predecessor. 

In all the three Imperial Constitutions it will be found Movement 
that the movement has always sprung from the people of people, 
the States and not from above. Earl Grey could not, 
although he evidently wished it, found a Federated Aus- 
tralia. • The time was not yet come, and a Federal Constitu- 
tion could not be made by any outside impulse in advance 
of Australian national destiny. Again, the Earl of Car- 
narvon cordially welcomed whilst he did not frame the 
Dominion Act or even suggest it. That was 'the work of 
Canadian statesmen. Flushed with the part he played as 
Colonial Secretary in the work of Canadian Federation, he 
longed to repeat his triumph in creating a Federated South 
• Africa* to be united on the Canadian model, but South 
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Africa was deaf to outside inspiration. Mr. Frtmde, who 
journeyed out to South Africa at Earl Carnarvon’s request 
as an unofficial Federal plenipotentiary, returned 
disappointed in his high hopes. 

Another important aspect of Federation is to be found 
in the signification of a general desire and consent of the 
peoples of the various States, Provinces, or Colonies, for 
Federation. Till there is a general union and a free f consent, 
no perfect Union can be established. 

Based upon ' Two of the thirteen States of America did not join the 
Union till after its formation, although some pressure was 
employed no coercive force was used. When these Stated 
joined it was as willing members. Not all the Provinces 
of Canada joined the Confederation at once, but no bitter- 
ness was created. The door was left open and they all 
eventually came in but Newfoundland, which up till this 
day stands out in solitary dignity. In Australia, Western 
Australia did not join till late, and New Zealand has never 
become a member of the Federation. In South Africa, 
Natal expressed a wish that the people should be consulted, 
and a Referendum was taken, but no resentment was shown. 
Her right was admitted and hereby the great principle was 
approved that all the people must be consulted when they 
are asked to place themselves under a new form of 
government. 

Basis of Thus, Federation has always rested on a brotherly pact 

Federal assent. . _ . J t _ / * . , 

to live henceforth in amity, the true foundation of which 
has been the uncoerced and reasoned consent of the people 
of every part of the Federation. 

Mandate for. The mandate of the people in the United States and 
Australia was given by the Governments and the people. 
In Canada by the legislative Authority and in South Africa 
by all the Legislatures, except Natal, where both the people 
and Legislature assented. , 

Amending In comparing the four Constitutions, the amending 
powers show striking diversities. Whilst the amendment 
of the United States' Constitution is essentially slow in 
action and surrounded by difficulties, the Constitution of * 
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Canada, easgept so far as it contains amending powers in 
itself, is incapable of amendment except by an amending 
Act of the Imperial Government. In Australia the amend- 
ment of the Constitution rests with the people under 
referendum provisions, whilst in South Africa the amending 
power remains with her Parliament. 

In the United States and Australia the President and the 
Governor-General are trusted to suggest alterations and 
amendments to proposed legislation, but neither Canada • 
nor South Africa entrust him with such authority. 

Again, a comparison of the Second Chambers exhibits sw>i*i 
Remarkable diversities. The Senate of the United States Ch<im 
is neither an hereditary Second Chamber, nor is it nominated 
nor directly elected by the popular vote. 1 Nevertheless, 
it has been accorded general approval as a revising Chamber, 
whilst it has in the main fulfilled its function as a State 
representation embodying the Federal principle. To quote 
Sir Henry Maine, it is the one thoroughly successful institu- sir Henry 
tion which has been established since the tide of modem ne * * w *‘ 
democracy began to run. 

What is the reason ? Though not popularly elected, it 
has yet had a sufficiency of support behind it to hold its 
own with the popular Chamber. In a large measure this 
has been due to the fact that it is a State representation. A state 
Senator is armed with the consciousness that he is the chosen r ' pre “ nUt * on ' 
of two branches of his State Legislature. The moral force 
behind him is consequently very great. If a representative 
of the popular Assembly can rely on the fact that he is chosen * 

of the people of the United States, a Senator can rely with 
equal confidence on his choice by the considered judgment 
of his State Legislature. 

Would this apply as an argument with equal force if Rot* 
Senators were all elected at one and the same time for six 
years ? Probably not, since it then might be urged by a 
representative fresh from his constituency that the popular 
opinion had changed in six years. Whatever a Senator 

once was at the end of his term he was no more than the 

• • 

1 Ant t, p. 48.* 
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mere reflection of a dead public opinion. Th# fact that 
one-third of the Senate is renewed every two years renders 
such an argument impossible. ,If any great change has 
come over the political ideas of the country, the signs 
are reflected in an alteration of the composition of the Senate. 
Like the fabled Giant who was thrown to Mother Earth, 
and at each fall renewed his vigour, so the Senate constantly 
revivifies itself each two years by the State’s piandate. 
v Other Senates may have the respect of years behind them, 
public service, long experience, honours, wealth. All these 
advantages the American Senate possesses. They are but 
. additional qualifications of respect to commenjl it to tffe 
citizens. Yet if they stood by themselves they would be 
of insufficient authority to counterbalance the overwhelming 
weight of a popularly elected Chamber. 

The Canadian Senate is nominated. Consequently it does 
not rest on such a solid basis as does an elected Chamber. 
The Governor-General is the nominating authority, and 
therefore theoretically the Chamber should be an impartial 
one as nominated by an impartial authority. Owing, 
however, to the workings of Responsible Government, it 
has proved a partisan body. Sir John Macdonald, who was 
Prime Minister for nearly thirty years after 1867, insisted 
that the Governor-General should fill up vacancies in the 
Senate according to the advice of the Government with 
the result that Canadian Senators have become mere 
nominees of the ruling party. Since the office was for life, 
the advent of the Opposition to power exhibited the spectacle 
of the two Houses holding antagonistic views. Sir John 
Macdonald, during his premiership, is said to have appointed 
one Liberal to the Senate ; Sir Wilfrid Laurier appointed 
no Conservative. Owing to the workings of Responsible 
Government, it is difficult to see how either statesmen 
could have acted otherwise. , 

Again, the numbers of the Canadian Senate are stricfly 
limited, and cannot be increased except by Imperial legisla- 
tion ; the situation, therefore, forbids the exeighse of 
political generosity. If a Senator resigns ovt dies his place 1 
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must by tfafe exigencies of the case be filled by an adherent 
of the party in power. It is impossible, as in the United 
Kingdom, to use the threap to swamp the Second Chamber 
with new Senators. The Canadian Government in power, 
if it so long lasts, must bide its time till Senatorial vacancies 
occur. The smoothness of the running of the legislative 
machine is, therefore, necessarily largely dependent upon 
the vitality or staying powers of Opposition Senators, 
who are generally indisposed to resign to oblige the 
Government. A loyal party Senator, indeed, would adopt 
the Fabian policy of delaying an intended resignation. 

E>en the exigencies of the State will not move a Senator 
convinced of his political indispensability. If quick 
changes of Government should happen in Canada, it is 
difficult to prophecy how the legislative machinery would 
work. 

By reason of the method of its composition, the Senate 
largely loses its value as a revising Chamber. The best 
criticism of a measure comes from its opponents or some- 
times from disappointed friends. There is no necessity for 
the latter in the Canadian Senate, and as for the former the 
longer the one party is in power the smaller in numbers is 
the other. In fact, during the Macdonald and Laurier 
administrations, Canada was virtually under unicameral 
Government. 

Again, though the original tripartite division of the£*^jj # 
Dominion Senate suggested the Federal idea of the equality 
of States, the Senate is not now genuinely representative of 
equal State Representation. It does not even indicate it. 

With th£ addition of new Provinces this idea has practically 
disappeared. 

In Australia the Senate is akin to the United States’ £“H* u * n 
model, although there are important variations. Equality 
of State representation is kept, but the method of select 
appointment is absent. The people of the States elect 
the Senate, therefore the Senate is directly chosen. An 
election for a whole 8tate admits of a platform being put 
forward* whicl^ may not have the remotest connection 
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with State interests. Again, the election fo% six years 
with one-half of the Senate retiring at the end of the third 
year, does not seem, from a democratic view, an improve- 
ment on the third retiring at the’ end of two years as in the 
United States. 

In one respect the Australian Senate and that of the 
Union of South Africa are better than those of the older 
Constitutions. They recognise the possibility of a deadlock 
between the two legislative chambers and make provision 
for it. The Australian Constitution is, however, the sounder 
of the two, for it prohibits tacking, and forbids the amend- 
ment of money Bills or Bills imposing taxation by tfee 
^Senate, but allows the Senate to suggest and reject altera- 
tions in any such Bills. It thus recognises the principle 
of the equality of representative authority. It provides 
for the termination of a deadlock after an interval for 
reflection by dissolution, and, in the event of the continu- 
ance of the deadlock, provides for a joint' sitting, and a final 
decision by an absolute majority of both Houses voting 
together as one body. 

The South African Senate, at any rate for the first ten years 
of its existence, contains the nominated as well as the elected 
element. In respect of all the first elected members, it 
adopted the system of the United States in that the Senators 
were chosen by the Colonial Legislatures of the Provinces. 
What system may be ultimately adopted time alone will 
show. Until a change is made future Senators of the Union 
will be elected by members of the Provincial Council of a 
Province, together with the Members of the House of 
Assembly for the Province. So far the method of a select 
appointment of Senators by representative bodies dis- 
tinguishes the method of choosing the Senate frorn the far 
more democratic system of Australia. 

The South African Constitution omits the provision which 
enables the Governor-General of Australia to dissolve htfth 
Houses. It, however, adopts the idea of both Houses 
sitting together, and voting, and the^attainment of a final 
decision by a majority of the joint Houses. It dbes not) 
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however, a^opt the rota principle of the United States and 
Australia, but leaves its Senators in possession of their seats 
for ten years, thus avoiding the difficulty created by the life 
Senate of Canada. It wohld seem that through the Pro- 
vincial Councils the future Senate may be likely to acquire 
a considerable strength as a State representation, that might 
eventually be used to increase the power of the Councils. 
On the other hand, if they fail to establish their popularity 
it is ndt unlikely that the votes of Members of the 
Assembly for the Provinces voting with the councillors, 
may so leaven the Senate as to make the Second Chamber 
artnere reflex of the First Chamber. Again, since a Senator 
is elected b^ a voting on the proportional system, each voter 
having one transferable vote, an election is bound to be a 
source of a good deal of bargaining amongst politicians, 
suggesting compromises which in their turn may lead to a 
diminution of the respect that the Second Chamber should 
always hope to 'obtain. " The exact functions," says 
Mr. Keith, 44 which will be performed by so remarkably 
constituted a body it is difficult to foretell." 1 

There is no power in the Senate to suggest amendments to 
Money Bills. The power of rejection, however, remains 
and could be used except in respect of annual Appropria- 
tion Bills. In the method of choice of this Senate and by 
reason of its duration it will fail to give full effect to the only 
true conservatism in a democracy, that is the conservatism 
of second thoughts obtained by the adoption of the rota 
principle. Nor does it adequately provide for an independent 
State representation. 

In a •unified Constitution, the idea may be suggested 
that the best Second Chamber would be an elected Chamber . 
The franchise, which might be the same as for the first, 
would contain an electorate of double the size, obtained by 
the grouping of two ordinary constituencies together. The 
adoption of the rota principle under which one-third of the 
Second Chamber should retire at the end of each two years 
would ensure its always being in touch with the trend of 

• 1 Kcifli's Responsible Government , Vol. II, p. 640. 

*8— (2125) * * 
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public opinion. Possibly the deadlock principles of the 
South African Constitution might be introduced to avoid 
conflicts between the two Houses, to prevent those too 
frequent appeals to the people, ‘which are always a source 
of embarrassment to an Executive. 

Dtatrfbuuoo In the distribution of the powers of government, the 
•Constitutions of the United States and Australia recognise 
the importance of the States as component parts of the 
Federal Union. In Canada and South Africa, the*Provinces 
, are of less importance. A Single Chamber is sufficient in 
the majority of the Provinces for all provincial purposes in 
Canada, a Council in South Africa. Under the Impestal 
system, nothing better shows the importance df the States 
of Australia than the existence of the Royal Governor, 
directly chosen by, and responsible in his Imperial capacity 
to the Crown. The Provinces of South Africa only possess 
an Administrator appointed by the Governor in Council, 
that is, by the Government in power. In Canada the 
appointment of Lieutenant-Governors is similarly made, the 
Lieutenant-Governor receiving his instructions from the 
Dominion Secretary of State. In the United States the 
people of the States choose their own Governors. A choice 
of Governors by the people of the Australian States would 
directly tend to weaken the authority of the State in 
Imperial Councils. 

Natureof It must be presumed that the people are satisfied with the 
Constitutions that they possess. Therefore, criticism must 
be largely directed by a critic’s individual point of view, 
according to whether he believes in a pure Democracy as the 
best of governments or not. Any other views must be 
expressed by writers and persons familiar with the workings 
of the Constitution under which they live. 

If the time occupied by the statesmen engaged and a 
knowledge of the working of other Constitutions, should 
have made a Constitution perfect, then *the Australian 
Constitution should be the best of the three. 

Is it so ? An admirer of Federal institutions would say 
"Yes! As a Constitution it is superior to thafof the> 
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United States. It corrects the faults of that Constitution, 
yet conserves the individualism of the State.” 

An admirer of a unified 'Government would say " No,” 
and would argue : " What advantages does a Federal Con- 
stitution confer ? Governments within a Government, 
conflicts of jurisdiction and jealousies, a duplicated 
Parliamentary machinery and a double citizenship."” 

The adfhirer of Federal institutions, whilst admitting 
some disadvantages, will reply that no system of govern- 
ment ever devised is perfect, but will enquire if the Federal 
principal does not confer compensating advantages greater 
than its disadvantages ? For an increased cost of adminis- 
tration there is greater efficiency and more control by the 
people. A unified Government may legislate for millions 
over vast areas, under different climates, but it cannot 
legislate without losing touch of its constituents. 

The British Parliament during the eighteenth century Failure of 
signally failed to govern the Empire. During the nineteenth Pariiment. 
century it met with but small success. The loosening of 
Imperial Parliamentary control was not a weakening of 
bonds, but instead was a tightening of them. 

Mr. Bryce considers that the faults generally charged on Mr.^Bryc 
Federations as compared with unified Governments are Federaium. 
the following — 

(1) Weakness in the conduct of foreign affairs. 

(2) Weakness in Home Government, that is to say, 
deficient authority over the component States and the 
individual citizens. 

(3) Liability to dissolution by the secession and rebellion 
of States. 

(4) Liability to division into groups and factions by the 
formation of separate combinations of the component 
States. 

{ 5 \ Want of uniformity among the States in legislation 
and administration. 

(6) Trouble, expense, and delay due to the complexity 
of«a doubte system of legislation and administration. 

Whilst all of thlse faults at some time or other have shown 
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F»uit not of themselves in the United States, and some sfill exist and 
ccm»titutionai call for a remedy, it has not been so much the system as the 

machinery. J 

workings of the machinery that has been in fault. They 
have so far been less evident in the three Imperial 
Constitutions. 

Fedenuui ' Federalism has undoubtedly been the means of uniting 
to the Empire, adjacent Colonies and Provinces of the Empire, and, 
contrary to expectation, has increased, and not diminished, 
the feelings of attachment to the Motherland. It has 
proved the best means of developing new areas which other- 
Fe&eratom* of w ^ se wou ld have developed more slowly under a bure^u- 
. cratic administration ; since it has allowed the inhabitants 
who knew their needs to develop them in accordance with 
their experience. 

HeaJthy Where a number of States are united under Federalism 

rivalry. 

a healthy rivalry springs up. Legislative experiments are 
watched with the keenest interest ; nor does their failure 
result in disaster as it would in an old country. 

Avoidance of it is an old maxim that a delegated authority cannot 
be delegated, and perhaps this should apply with the 
greatest force to Governments who are elected to legislate 
and not to depute their trust to an irresponsible body. Yet 
how is it possible for one legislative authority whose power 
stretches over thousands of miles to avoid breaking this 
rule ! The delegation of power to a body, empowered to 
legislate by making orders, rules, and regulations as they 
please, constitutes a bureaucracy ; Federalism, and on a 
smaller scale, Local Government, avoids the necessity 
for delegations of this character, providing iij its place 
Government of the people by the people, 
checks on In the four Constitutions, the Provinces and States of 

over- 

centralisation. Australia, Canada, and South Africa, may be trusted to 
satisfactorily discharge their functions as parts of the 
unit, bulwarks against the rise of a despotic central power, 
and citadels of freedom for the individual citizen. 
jfWaiism I* is curious and perhaps not a coincidence, to notice 
p«pi?of the th e ampler powers possessed by the States, ©here the 
people have been practically all of on® Face and religion, 
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as in the Ckiited States and Australia, and how a lesser 
power has been given to Provinces uniting where there have 
been two races joined in Union, as in Canada and South 
Africa. Questions of race and religion might snap the golden 
chain that bound, therefore, to avoid such a calamity the 
central power has been proportionately strengthened. It 
is true that a union may be dissolved by people of the same 
race, as it once was for a time in the United States, but such 
a possibility must always seem remote. 



CHAPTER* XLIII 

THE UNITED KINGDOM AND ITS RELATIONS WITH 
the growth OF the empire ( continued) 

The close of the second period, that ended with the Golden 
Jubilee of Queen Victoria in 1887, shows a very slcftv approx- 
imation towards Imperial ideals by the peoples of the 
Empire. The apostles of Imperialism were discouraged. 
ProwA*. Froude, in the pages of Oceana, cannot discern whether 
the Empire will ever take form. Indeed the Colonies were 
progress or like ships at sea, tossed about and buffetted by the waves, 
but steering no common course and apparently bound for no 
common destination. Will they ever reach the haven of a 
United Empire, a haven that promises peace, happiness and 
secmity for all ? Froude cannot say. The historical 
aspect of the Colonies rivets his vision. Like a stately 
procession of Tudor times, there passes before his eyes: 
the men of the Mayflower , who fled from oppressive laws 
to the Plantations making the lusty life of New England. 
There were Australia and South Africa, lands of ample 
promise, but there was also the past folly of British states- 
manship. Had the Mother Country yet learned her lesson ? 
Would nothing wake her from her lotus dreams ? It was 
true that there was hope but it was mingled with grave 
doubt 1 Had much legislated Australia forgiven the planting 
of convict stations on her shores, the favouritism and the 
blundering of the Colonial Office ? Perhaps, but slowly, 
for people have long memories. Froude, sailing round the 
Empire, found in the Oversea dominions statesmen no whit 
inferior to those he had mixed with in the councils of the 
Mother Country. At Melbourne, where he stopped for a 
while, he met Mr. Service, the Premier of Victoria, and was 
charmed ; outside the United Kingdom the men were more 
loyal to the Empire's ideal than those within its borders. 
The book of fate was closed to Froude, but the lesSbns that 
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he and others taught were not lost. The poets and the 
writers of the Victorian age were like the birds that sing 
with the first breaking of the dawn, heralding sunshine, 
and the promise of a glorious day 1 

The second Colonial Conference met outside Great Britain second 
at Ottawa in 1894, at the invitation of the Canadian Govern- Conference, 
ment. The Conference discussed many things of moment, 
but chicly the question of reciprocal trade within the coiouai 
Empire. In 1897 the third, or the second Colonial Confer- 
ence, as it is generally called, met in London. In 1902 the 
Colonial Conference, which again met in London, began to Grow#* 
f5ke form jas an Imperial body of great weight. It then SSacmM. 01 
resolved that it was for the benefit of the Empire that it 
should meet at intervals not exceeding four years for the 
discussion of questions of common interest affecting the 
relations of the Mother Country and the King’s dominion* 
over 'the seas. 

In 1907 ( the fourth Colonial Conference met. The Prime Fourth 
Minister of the United Kingdom assumed its presidency, conference, 
and was declared to be its ex-officio President. The Secre- 
tary of State was also declared to be an ex-officio member, 
taking the chair in the absence of the President. Ministers 
such as their Governments might appoint were also con- 
stituted members. The Federal principle of equality of 
State was acknowledged by each Government being allotted 
one vote in the Conference. 

At this Conference the permanent Secretarial Staff The 

* Secretariat. 

came into existence, under the direction of the Secretary of 
State, to obtain information for the use of the Conference 
to attend to its resolutions and conduct correspondence on 
matters relating to its affairs. An additional power was 
now given to call subsidiary Conferences. 

In 1909 and 1910 subsidiary Conferences discussed subtidury 

t . ^ . Conference*. 

imperial military and naval defence, and copynght. 

* In 1911 the fifth Conference, like the others, met in Filth 

_ Conference. 

London, and for the first time the statesmen of the Domin- 
ions ^ere admitted into the secrets of Imperial policy. 

* A quarter o£ a century had only just elapsed since the 
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meeting of the first Conference of 1887. During \hese years 
Australia and South Africa had become federated and all 
the Dominions had reached majihood, and were growing 
strong in numbers, wealth, and strength. 

What has been the gain to the Empire during this 
quarter of a century ? Imperial co-operation and Imperial 
defence, assimilation of laws, copyright, trade marks and 
patents, and partial co-operation in company law ; adminis- 
trative changes, appointments of Trade Commissioners in 
the Dominions performing largely the duties of consuls in 
foreign countries, the recommendation of an Imperial Court 
of Appeal, naturalisation, with a recognition that after^i 
period of five years’ residence that the Imperial citizenship 
would follow. These have all either come into existence or 
are being effected, but this has not been all discussion, and 
intimacy have brought about a truer idea of the Empire 
amongst all concerned. 

Another body whose activities have been manifest 
during the last twenty-five years has been the Committee of 
Imperial Defence. For practical purposes this body super- 
seded the joint naval and military committee established 
in 1890. The composition of this committee is very elastic, 
and admits of the presence of members of the Dominions 
to its deliberations. In 1905 Mr. Lyttleton, then Colonial 
Secretary, referred to it in his proposals for an Imperial 
Council. 

It is extremely difficult to suggest any constitutional 
body on any scheme of Imperial Federation which would 
absolutely preserve the autonomy of all the self-governing 
Dominions and yet fulfil the purposes for which *it was 
created. The position taken up by Mr. Chamberlain was 
that the United Kingdom was in the position of a trustee 
administering the Empire for the benefit of the Dominions, 
her cestuis que trustent. This, when he spqke, was com- 
paratively speaking, true, but now the beneficiaries afe 
coming of age, admitting their responsibility to the Empire, 
and preparing to take their share in its Government^ It is 
clear that their request must be granted. * 
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What is*the Committee of Imperial Defence but a com- Nature of 
mittee to advise the Cabinet. The Cabinet is a committee imperial 

Defence 

which has been evolved tom the Privy Council. Once the 
Government of the Colonies was carried out by the Privy 
Council and by a Committee of Trade and Plantations, who 
advised the Privy Council on all matters relating to trade 
and the Plantations, obtained expert advice, and executed 
the delegations of the Privy Council. It may possibly be 
found that as the Cabinet was evolved from the Privy • 
Council, that an Imperial Cabinet may spring from an imperial 
Imperial Privy Council, the members of which would be m i L 
s^erally responsible for their share in the administration of 
the Empire to their own Parliaments and peoples. 

The King is part of the Legislature of every Dominion, The King 
as well as of the Imperial Parliament ; as part of the Hegis- £^ on °* 
latures of the Dominions he is a separate Jurassic person. <Ki * 4 * tun ' 
but every member of a Dominion Ministry is a member of 
an Executive Council, which advises him in the government 
of the Dominions as the Cabinet does in the United Kingdom. 

As the King was King of England and Duke of Normandy, 
so on the old theory that found favour with James I and 
Charles I, the King was King of England and of all and each 
of the Plantations. The theory is not now true in law, yet 
it must always have a fascinating attraction to the Imperial- 
ist, in view of the modern claim put forward by the Domin- 
ions to be sister States and sister nations. The powers 
of the Cabinet of the United Kingdom, which is a Sovereign Railing th# 
State, exceed the powers of any of the Cabinets of the SSStaio®.*** 
Dominions, since with Sovereign State rests the power to 
declare peace or war. To make an United Empire all the 
people of the Dominions must participate in the exercise 
of the Sovereign powers, and receive as a necessary result a 
representation, not in regard to the domestic affairs of the 
United Kingdom, but in regard to those common spheres of common 
action which concern them equally as much as they do the SdSSutcred 
people of the Mother Country. This they could exercise by aU * 
through an Imperial Cabinet, which would include in its 
•Imperial membership all the members of the Cabinets of the 
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Dominions, and in practice could work througft ministers 
for external affairs. Since such a representation would not 
interfere with the autonomy of the Mother Country, neither 
would it interfere with the autonomy of the Dominions. 

The domain over which the Government of the United 
.Kingdom exercises sole control would then be entrusted to 
the Dominions, in conjunction with the Mother Country. 
Instead of the Empire having only one trustee, as aj, present, 
there would be several trustees appointed by all the 
Dominions to execute the Imperial trust for the common 
benefit. 

The Imperial Cabinet or Imperial Council, in it£ functions, 
must necessarily be mainly a consultative body, but it would 
work through its different legislatures. The first stage of 
Empire must be a Government of Consultation. 

In surveying the many agencies that have assisted of 
recent years in so marked a way Imperial development, 
regard must be paid to the part played by the High 
Commissioners and the Agents-General, the official repre- 
sentatives of their Dominions or States in London. *The 
duties of these high functionaries partake partly of the 
diplomatic and partly of the commercial character. In 
their first mentioned capacity they form a channel of nego- 
tiation on the spot with the Secretary of State for the 
Colonies on matters affecting their particular Governments. 
They are also able by reason of their position to inform 
their own Governments of matters not only particular to it, 
but also generally of the trend of thought in the heart of 
the Empire. 

Of the Agents-General, those of Australia are* of the 
greatest constitutional importance owing to the position 
that their States occupy under Federation. They represent 
States which possess considerable powers of Government, 
which they did not surrender by Federation. As their 
Governors, unlike the Lieutenant-Governors of Canada, 
who communicate with the Secretary of State for the 
Dominion, communicate directly with the Secretary of 



GROWTH OF THE. EMPIRE 


443 


State for .the Colonies, so the Agents-General are entitled 
on behalf of their Governments to make representations 
directly to the Secretary of State for the Colonies. It may Direct 
be said that, from the point of view of the Imperial Govern- tSnTto 14 
ment, they are not official mediums. -This is no doubt of sutef 
officially true, but nevertheless as the accredited mediums officiu 

, , . channel. 

of their Governments, they are entitled to express their 
views to the Home Authorities. 

The Governors’ communications are by letter or telegram, Nea*i*«in ( . 
but neither letters nor telegrams are always required. In 
negotiating, as Lord Bacon says, it is generally better to , 

■deal by speech than letter, and in all negotiations of difficulty 
a man m£y not look to sow and reap at once, but must 
prepare business and so ripen it by degrees . 1 

The Agents-General of the Provinces of Canada andcowwuoi 
the States of Australia may also be termed in a sense consuls 
of trade, but their functions are not exactly the same in 
other respects. 

• The Agents-General for Canada are necessarily of less Distinction 
importance, since the powers of the Provinces are less than Au.tr.5m 
the powers of the Australian States. In matters of trade A«»nt»- 
the Australian Agents-General occupy as important a " 
position as they do in matters of emigration, for throughout 
Australia, except in the Northern Territories, the lands 
belong to the States. It has been previously explained that 
the State Governments still exercise such of the concurrent 
powers of legislation of the Government of Australia as 
have not been assumed by the Commonwealth Parliament, 
and that in addition they possess very considerable residuary 
powers of legislation. For this reason the Agents of the 
Government, the Agents-General, are generally chosen out 
of the ranks of Ministers who possess both ministerial and 
commercial experience. 

The agencies in London of the High Commissioners and orfmiutioa 
Agents-General comprise excellent Secretaries and perma - 0 * tauin ’ 
nent officials trained by long experience in the duties Pannment 

Ssorttwr 

1 Bacon's Essays , No. XLVII, on Negotiating. and Staff. 
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of their office. Whilst High Commissioners and Agents- 
General, on the one hand, are generally appointed for a 
fixed term by their Governments, .the Officials are, like the 
permanent officials, under Parliamentary government in the 
United Kingdom, who by their permanency supply an experi- 
ence, which is very advantageous. A system which benefits 
the Mother Country by sending to her shores distinguished 
representatives from the Dominions, has not been ^without 
lasting benefit. The offices of the High Commissioners and 
Agents-General form so many secretariats of information of 
an accessible character, .and which are without the tradi- 
tional distinguishing features of aloofness common to SO 
many public departments. 

The veteran Lord Strathcona is High Commissioner for 
Canada ; Sir George Reid for Australia ; whilst the Union 
of South Africa has as its High Commissioner Sir R. Solomon. 
By the retirement of Sir John Taverner, the Agent-General 
for Victoria, Mr. T. A. Coghlan, the Agent-General for New 
South Wales becomes the Senior Agent-General of. the 
States of Australia. • 

In the work of Imperial Development and Co-operation 
the Press has taken its share. An uncensored press spreads 
the light of freedom, and the necessity for freedom is 
expressly or impliedly recognised in all the four Constitu- 
tions. The meeting of the Press Conference in London has 
taught its representatives, who are the intelligence service 
of the people, by the interchange of ideas, the necessity for 
the great task of welding the Empire together. They have 
not failed, but have looked from the heights of an Imperial 
Pisgah and seen afar off the promised land. To describe 
all the many agencies of Empire that are now at work would 
be by reason of their numbers too great a task. All are 
contributing to form that irresistible force known as public 
opinion. t 

In surveying the historical developments of the Empirt, 
it has been shown how slow has been its growth. In the 
process of evolution it has passed from one stage to another, 
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but nevertheless always preserving its Anglo-Saxon rMMo °«d^ 
characteristics — hatred of oppression and the love of y 
freedom. 

The Empire has not been fashioned by kings or princes, 
but by the Empire’s common folk : the soldiers, the sailor, 
the workman, the pioneers of woods and forests, the restless 
toilers on land and sea, the shepherd, the ploughman, the 
smith, Jhe farmer and the agricultural labourer. Conse- 
quently it is not an Empire of privilege or castej ■ • ■ • 

In the main the Empire is democratic, and it will probably Tende nc y 
become more so 1 Will this tend to disruption ? The • 
Tendency Jis all the other way. No possible benefit can be 
promised from disunion that can counterbalance the greater 
attractions of a closer union. The democracy in all times 
and in all countries has rejoiced in strength. 

It may be asked, but what will the Empire mean to the 
millions ; the people of the United Kingdom, the Canadians, 
the Australians, and South Africans ? Peace is the best 
of all benefits that may be assured by the protection of an 
Imperial Fleet. In the consciousness of a giant strength the 
peoples will be able to develop their lands and riches for the 
benefit of one and all. The Empire is immeasurably rich 
in everything that man desires, and when the Imperial 
citizenship is realised in fact its resources will become more 
easily developed, and its riches better distributed by the Resources 
inevitable results of co-operation. «v»u»m<>. 

In concluding the history of these four Constitutions and Conclusion, 
their development, there are but a few words to add. The 
United States broke away from their Mother Country, 
introduced a Federal system, and has prospered amazingly 
under it, there seems no reason therefore why the three 
Imp«rial Federations should not meet with at least as great 
a measure of success. 

The existence of Federal systems in a system of Imperial Federalism 
"Federation may prove to be of the greatest possible* 
advantage in forming a yet greater one. In Canada and 
Australia the Provinces and States may be likened to pillars, 
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on which the Arches of Federation rests. The fempire in 
turn may rest secure upon the arches of Federation. The 
success that has hitherto accompanied Federation as a 
working principle for the government of large areas by the 
Anglo-Saxon race may render its application ultimately 
possible to the Empire as a whole. It has been proved to be 
the surest and most effective political system ever devised 
for forming unions that have afforded scope for thatdove of 
justice, fair play, and free discussion, which from the 
'remotest times have been the glory and distinction of the 
people of the race. 
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